Lewis & Clark Law School

Lewis & Clark Law School Digital Commons
Faculty Articles

Faculty Scholarship

1981

Hydropower vs. Salmon: The Struggle of the Pacific Northwest's
Anadromous Fish Resources for a Peaceful Coexistence with the
Federal Columbia River Power System
Michael Blumm
Lewis & Clark Law School, blumm@lclark.edu

Follow this and additional works at: https://lawcommons.lclark.edu/faculty_articles
Part of the Energy and Utilities Law Commons, Environmental Law Commons, Natural Resources Law
Commons, and the Water Law Commons

Recommended Citation
Blumm, Michael, "Hydropower vs. Salmon: The Struggle of the Pacific Northwest's Anadromous Fish
Resources for a Peaceful Coexistence with the Federal Columbia River Power System" (1981). Faculty
Articles. 70.
https://lawcommons.lclark.edu/faculty_articles/70

This Article is brought to you for free and open access by the Faculty Scholarship at Lewis & Clark Law School
Digital Commons. It has been accepted for inclusion in Faculty Articles by an authorized administrator of Lewis &
Clark Law School Digital Commons. For more information, please contact sarahjohnson@lclark.edu.

HYDROPOWER vs. SALMON: THE STRUGGLE
OF THE PACIFIC NORTHWEST'S
ANADROMOUS FISH RESOURCES FOR A
PEACEFUL COEXISTENCE WITH THE
FEDERAL COLUMBIA RIVER POWER SYSTEM
MICHAEL

By
C. BLUMM*

I. Introduction ....................................
212
II. Background: The Conflict Between Migratory Fish
Protection and Hydroelectric Power Generation ....
214
11. How Did It Ever Get To Be This Way? A Legislative
History of the Development of the Federal Columbia
River Power System ...........

...........

223

A. Beginnings: Bonneville and Grand Coulee ....
224
B. The Developing System: The Postwar Era ....
231
C. The 1950s: The "No New Federal Starts"
P olicy .....................................

238

D. Doubling the Basin's Storage Capacity:
Dworshak, the Columbia River Treaty Projects,
and their Aftermath ........................
243
IV. Key Decisionmaking Points in the Operation of the
F C R P S ........................................

249

A.
B.

250
253

Annual Plans ..............................
Daily Operations ...........................

*Assistant Professor, Northwestern School of Law of Lewis and Clark College;
Acting Director, Natural Resources Law Institute; L.L.M. 1979, J.D. 1976, George
Washington University; B.A. 1972, Williams College. This Article is a result of
research undertaken by the Natural Resources Law Institute under a grant from
the Oregon State University Sea Grant College Program, supported by the National Oceanic and Atmospheric Administration, Department of Commerce, under
grant number NA 79AA-D-00106. The views expressed, however, are the author's
alone; they do not represent the views of NOAA or the United States Government.
The author acknowledges the research efforts of Brad L. Johnson, Research Associate, Natural Resources Law Institute, J.D. 1980, Northwestern School of Law of
Lewis and Clark College, and the editorial assistance of Wayne Mackeson, student, Northwestern School of Law of Lewis and Clark College. In addition, Frances McChesney, J.D. 1980, Northwestern School of Law of Lewis and Clark College, and Robert Liberty, student, Harvard Law School, performed helpful
research.

Electronic
copy available
https://ssrn.com/abstract=2952075
Electronic
copy available
at:at:https://ssrn.com/abstract=2952075

ENVIRONMENTAL LAW

[Vol. 11:211

C.

Flexing the System: Provisional Storage Drafts
and the Southwest Intertie ..................
V. The Scope of the FCRPS Water Managers' Mandate:
The
Authority
and
Obligation
to Protect
Anadrom ous Fish ...............................
VI. Ensuring Consideration of Fisheries Concerns in
Hydropower Operations: A Structure for
Administrative Decisionmaking ...................
A. The National Environmental Policy Act and
Program Environmental Impact Statements
B. The Fish and Wildlife Coordination Act and
the Equal ConsiderationMandate ............
VII. Beyond NEPA and the Coordination Act: Additional
Mechanisms to Secure Fish Flows ................
A. The Federal Power Act ......................
B. Indian Treaty Rights .......................
1. The Trust Obligation ....................
2. Reserved Water Rights ..................
C. The Washington Instream Resource Protection
Program ...................................
VIII. Conclusion: Comprehensive
Planning, Friction
Minimization, and the Burden of Uncertainty .....
I.

254

256

262
262
268
276
277
280
280
285
290
295

INTRODUCTION

The Columbia River and its tributaries are the lifeblood of
the Pacific Northwest. In no other region of the country is the
economic well-being of so many dependent upon the use of a single resource. Draining nearly 260,000 square miles,' Columbia Basin streamflows irrigate 7 million arid acres east of the Cascades,'
1. The Columbia and its principal tributary, the Snake, drain major portions
of Oregon, Washington, Idaho, and western Montana, smaller amounts of western
Wyoming, and northern Nevada and Utah, and 40,000 square miles of British Co-

lumbia. 3

PACIFIc NORTHWEST RIVER BASINS COMM'N, WATER TODAY AND To-

A PACIFIC NORTHWEST REGIONAL PROGRAM FOR WATER AND RELATED RESOURCES, ch. 3, at 21 (1979) [hereinafter cited as WATER TODAY AND TOMORROW].
2. Veining, The Impact of Future IrrigationDevelopment on the Operation
and Management of the Columbia River System, in UNIVERSITY OF WASHINGTON,
MORROW:

INST. FOR ENVT'L STUDIES, WATER RIGHTS FOR FISH AND WILDLIFE 23 (1979). See
OF ENGINEERS, WALLA WALLA DISTRICT, IRRIGATION

generally U.S. ARMY CORPS

DEPLETIONS/INSTREAM FLOW STUDY, COLUMBIA RIVER AND TRIBUTARIES STUDY No.

29 (1976) [hereinafter cited as INSTREAM FLOW STUDY].
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produce over 80 percent of the region's electric energy supply,
and support the world's largest runs of chinook salmon and steel4
head trout.
The Columbia's prodigious flows8 have masked the inherent

conflicts between out-of-stream uses, such as irrigation and municipal water supply, and in-stream uses, such as hydroelectric
power generation and fisheries protection. Unfortunately, the
days of unlimited utilization of the basin's water resources are
past; future water developments will involve difficult trade offs
among competing uses. For example, as power demands outstrip
the basin's hydroelectric capacity, 6 the benefits of additional irrigated agriculture must be balanced against the costs of securing
replacement power capability. Recognition of this new era of limited water resources has prompted Pacific Northwest states to revise their systems of water allocation to provide for legal mechanisms to preserve flows for in-stream uses.8
Protecting in-stream uses against out-of-stream diversions
will not, however, resolve conflicts among competing in-stream
uses. And the most pressing conflict confronting Columbia basin
water managers in 1980 concerns two in-stream uses: hydroelectric power generation and anadromous fish protection. This Arti3. U.S. DEP'T OF ENERGY, BoNNvnLLE POWER ADMINISTRATION, 1979 ANNUAL
REPORT, FEDERAL COLUMBIA RIVER POWER SYSTEM 30 (1980) [hereinafter cited as

BPA 1979

ANNUAL REPORT].

4. E. CHANEY, A QUESTION OF BALANCE: WATER/ENERGY-SALMON AND STEELHEAD PRODUCTION IN THE UPPER COLUMBIA RIVER BASIN 1 (1978). Anadromous fish,
such as salmon and steelhead trout, are species that spawn or are artifically produced in fresh water, mature in salt water, and return to fresh water to reproduce.
5. The Columbia's average annual discharge into the Pacific Ocean is more
than twice that of the Nile into the Mediterranean Sea. Id.

6. See, e.g., U.S.

COMPTROLLER GENERAL, REGION AT THE CROSSROADS-THE

PACIFIC NORTHWEST SEARCHES FOR NEW SOURCES OF ELECTRIC ENERGY, REP.

No.

EMD-78-76, at 3.1 (1978) [hereinafter cited as 1978 GAO REPORT].
7. See Whittlesey, Irrigation Development in the Pacific Northwest: A
Mixed Blessing, 10 ENVw'L L. 315 (1980). The Corps of Engineers estimates that
current projections of increasing irrigated acreage from 7 million acres to 11.2 million acres by the year 2020 will result in an annual power generation loss
equivalent to the power output of two Bonneville dams. INSTREAM FLOW STUDY,
supra note 2, at IV-13.

8. See Huffman, Agriculture and the Columbia River: A Legal and Policy
Perspective, 10 ENvT'L L. 281, 304.08 (1980); and 3 WATER TODAY AND TOMORROW,
supra note 1. See generally Tarlock, The Recognition of Instream Flow Rights:
"New" Public Western Water Rights, 25 ROCKY MTN. MIN. L. INST. 24-1 (1979).
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cle examines the evolution of this conflict, explains its effect upon
the Columbia Basin's salmon and steelhead resources, and suggests a number of ways in which the basin can continue to produce the nation's largest hydropower supplies while protecting its
diverse anadromous fisheries.9
Section II of the Article portrays the depleted state of the
basin's anadromous fish stocks and explains how water project
construction and operations have contributed to this decline. Section III examines the history and purposes of major water project
development along the Columbia and its principal tributaries,
and shows how hydropower has come to dominate the operation
of the basin's integrated system of dams. Section IV reviews the
existing decisionmaking structure governing project operations
and focuses on a number of key hydropower decisions which can
have negative effects on the fisheries. Section V analyzes several
judicial and administrative opinions that refute claims by water
managers that they lack the authority or obligation to embrace
fisheries protection as an objective of water project operations.
Section VI suggests that fulfilling the requirements of the National Environmental Policy Act and the Fish and Wildlife Coordination Act would provide a suitable structure to ensure equal
consideration of the fisheries resource in administrative decisionmaking. Section VII evaluates the potential of a number of additional mechanisms to secure legal protection for anadromous fish.
Finally, Section VIII argues that comprehensive hydropower/
fisheries planning must include standards capable of ensuring
equal treatment of the competing resources. Such standards require that power managers assume the burden of proving that
their activities do not jeopardize the vitality of the fisheries.
II.

BACKGROUND: THE CONFLICT BETWEEN MIGRATORY FISH
PROTECTION AND HYDROELECTRIC POWER GENERATION

The once bountiful Columbia Basin anadromous fish stocks
are severely depleted. The peak in-river commercial harvests of
approximately 7 million fish in the 1880s were reduced to 600,000
9. The term "fisheries," as used in this Article, signifies the variety of

anadromous fish resources (e.g., chinook, coho, pink, sockeye, and chum salmon,
and steelhead trout) as well as the diversity in the timing of fish runs (e.g., spring,
summer, and fall chinook), rather than particular types of fishing activities (e.g.,
commercial, sport, and tribal fishing).
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by 1975, with another estimated 2.5 to 3 million caught in the
ocean.' 0 Moreover, this dramatic decline has not been equitably
distributed throughout the basin. The upriver fishery, above
Bonneville Dam, has suffered larger losses than the downriver or
ocean fisheries." For example, in 1975 upriver spring chinook
fishing was prohibited throughout the entire main-stem Columbia
for the first time in history."2 That same year, the spring chinook
fishery on the Snake River was closed.'8 Recreational steelhead
fishing on the Columbia and Snake and their tributaries was
banned in both 1975 and 1976.14 The 1979 spring chinook run was

the lowest on record, and the summer and fall chinook, coho,
sockeye, and steelhead runs were all well below the ten-year average. 15 In fact, the upriver stocks have declined to such an extent
that the National Marine Fisheries Service and the United States
Fish and Wildlife Service are in the process of considering certain
runs for listing as threatened or endangered species under the

Endangered Species Act."
Predictably, as the availability of the resource has diminished, conflicts between fishermen have escalated.

7

In recent

& T. PERRY, COLUMBIA BASIN SALMON AND STRELHEAD ANALY12 (1976). In 1883 the total commercial catch of Columbia
River chinook salmon reached nearly 43 million pounds. S. Doc. No. 87, 75th
Cong., 1st Sess. 20 (1937). By 1935, overfishing reduced the annual harvest to approximately 18 million pounds. Id. The decline of the Columbia's fisheries and its
consequent socio-economic and political implications is vividly portrayed in C.
10.

E.

CHANEY

SIS: SUMMARY REPORT

SMITH, SALMON FISHERS OF THE COLUMBIA

(1979).

11. Bonneville Dam is situated 146 miles from the Pacific Ocean and is the
first of a series of federal water projects on the main-stem Columbia. For a map
depicting major water projects in the Pacific Northwest, see 2 WATER TODAY AND
TOMORROW, supra note 1, ch. 3, at 52.
12. E. CHANEY & T. PERRY, supra note 10, at 15.
13. Id.
14. Report and Supplemental Report of Special Master on the Affirmative
Defenses of Oregon and Washington to the Complaint of Idaho 10, in Idaho ex rel.
Evans v. Oregon and Washington, 429 U.S. 164 (1976) [hereinafter cited as
Master's Report].
15. COLUMBIA RIVER WATER MANAGEMENT

GROUP, COLUMBIA

RIVER WATER

1979, at 89-90 (1980) [hereinafter cited as
1979 COLUMBIA RIVER MGMT. REP.]. Only the shad runs are prospering. Id. at 90.
16. See 43 Fed. Reg. 45,628 (1978). See generally Bodi, Protecting Columbia
River Salmon Under the Endangered Species Act, 10 ENVT'L L. 349 (1980).
17. For a history of conflicts among Oregon fishermen, see C. SMITH, OREGON
FISH FIGHTS, OREGON SEA GRANT PUB. No. ORESUT-74-004 (1974). See also C.
MANAGEMENT REPORT FOR WATER YEAR

SMITH, supra note 10, at 91-100.
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years these conflicts have resulted in litigation over the division of
the resource between the ocean and upriver fishermen,'6 between
the Indian tribes and the states, 19 and between the states themselves.' 0 Although these lawsuits have resulted in a reallocation of
salmon and steelhead among competing fishermen, they have
done little to enhance the vitality of the resource itself. Unless
the focus shifts from who is entitled to fish to the factors causing
the fishery to decline, the prospects for the Columbia Basin's
anadromous stocks and those who depend upon them will not
improve.
The General Accounting Office (GAO) recently identified a
variety of factors that have contributed to the depressed state of
the basin's salmon and steelhead runs, including: (1) logging and
other watershed developments that remove ground cover and increase the sediment load in streams; (2) irrigation, which, by reducing streamflows, may impair fish migration and spawning; and
(3) overfishing, both in the ocean and in fresh water .2 However,
the GAO concluded that the most pronounced adverse effects are
due to the construction and operation of a series of dams on the
18. E.g., in Confederated Tribes v. Kreps, No. 79-541 (D. Or., Sept. 10, 1979),
the Secretary of Commerce was ordered to adopt emergency regulations shortening the ocean fishing season off the coasts of Oregon and Washington. The district
court ordered the early closure because the Secretary could not demonstrate that
her regulations under the Fishery Conservation and Management Act gave adequate consideration to Indian fishing rights. Although this order was later stayed
by the Ninth Circuit Court of Appeals, the Secretary decided not to revoke the
court-ordered emergency closure. See 3 NATURAL RESOURCES L. INST., ANADROMOUS FISH LAW MEMO 7 (1979).
19. E.g., in Washington v. Washington State Commercial Passenger Fishing
'Vessel Ass'n, 443 U.S. 658 (1979), the Supreme Court held that language in certain Indian treaties securing to the tribes the right to take fish in common with
other fishermen mandated an equal division between Indians and non-Indians of
the fish passing through the tribes' usual and accustomed fishing grounds. See
Comment, Empty Victories: Indian Treaty Fishing Rights in the Pacific Northwest, 10 ENVT'L L. 412 (1980).
20. E.g., in Idaho ex rel. Evans v. Oregon and Washington, 100 S.Ct. 616
(1980), the Supreme Court held that an equitable apportionment of Columbia Basin anadromous fish could proceed in spite of the absence of the United States as
a party. See Comment, Odd Man Out: Idaho's Bid for a Fair Share of Columbia
River Upriver Anadromous Fish Stocks, 10 ENVT'L L. 389 (1980).
21. U.S. COMPTROLLER GENERAL, IMPACTS AND IMPLICATIONS OF THE PACIFIC
NORTHWEST POWER BILL, REP. No. EMD-79-105, at IV.2 (1979) [hereinafter cited
as 1979 GAO REPORT].
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main-stem Columbia and Snake rivers and their tributaries.2 2
These dams make the Columbia Basin the most highly developed
river system in the world. s
The transformation of the Columbia from a free flowing river
whose enormous spring freshets flushed vast numbers of downstream migrating fish to the ocean into a highly regulated series
of lakes with controlled flows began with the completion of the
Rock Island and Bonneville Dams in the 1930s.24 The completion
of the Grand Coulee Dam in 1941 blocked migratory fish access to
more than 1,100 river miles of the upper Columbia spawning
habitat." Construction of subsequent projects reduced the number of square miles of spawning habitat to less than one-half of
that which existed in the pre-dam era and transformed much of
the remainder into an environment hostile to salmon and steelhead." Today the upstream limits of Columbia Basin fish migration are the Chief Joseph Dam on the Columbia and the Hells
Canyon Dam on
the Snake, neither of which possesses fish pas7
sage facilities.2
Construction-related impacts are, however, only half of the
water projects' legacy to the basin's anadromous fisheries; the
manner in which these projects are operated is a critical factor in
efforts to maintain the vitality of the resource. Salmon and steelhead returning to their upstream spawning grounds must successfully surmount a series of nine dams on the Columbia, while fish
returning to the upper Snake must negotiate eight projects.2 Although each of these dams is equipped with fish ladders, operational practices can seriously affect the percentage of fish that
successfully pass upstream.29 At each dam an estimated fifteen
22. Id. at 20, IV.1. See also Ebel, Major Passage Problems, in COLUMBIA
SALMON AND ST LHEAD 33, 34 (E. Schwiebert, ed. 1977) (discounting

RIVER

overfishing as the cause of the decline in anadromous fish populations since 1969
and attributing the major losses of juvenile fish to passage through turbines, reservoir-caused delays in migrations and, consequently, increased predation).
23. 1978 GAO REPORT, supra note 6, at 3.1.
24. See text accompanying notes 62-68 & 77 infra.

25. E.

CHANEY,

supra note 4, at 4; E. CHANEY & T.

PERRY,

supra note 10, at 3.

26. Master's Report, supra note 14, at 6.
27. 1979 GAO REPORT, supra note 21, at 20-21.
28. Id. at 21. A list of these projects, along with their operators and their
principal fishery impacts, is provided in E. CHANEY & T. PERRY, supra note 10, at
62.
29. See, e.g., C. Junge, Effect of Peaking Operations on Passage of Adult
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percent of the upstream migrants are lost by "fall-back" resulting

from disorientation and downstream return over the spillways.5s
The dams constitute even more formidable barriers to young
downstream migrating salmon and steelhead "smolts" attempting
to reach the ocean. It is here where the conflict between hydro-

power generation and fish survival is most acute. In recent years
this conflict has intensified as structural and operational modifi-

cations have been undertaken at the dams in an effort to meet
the basin's increasing electric energy demands, particularly peak-

loads."1 As a result, during years of low and moderate river flow,
most or all of the available water is run through the dams' tur-

bines. Unless provisions are made for spilling water over the
dams, migrating smolts must pass through the power turbines,
Salmonoids Over Columbia River Dams 10-12 (June, 1971) (unpublished report
funded by the Walla Walla District, U.S. Army Corps of Engineers). The report
found that operational changes to meet peak power loads severely inhibit adult
fish passage and associated poor passage conditions with increases in power production at Columbia and Snake River dams.
30. Master's Report, supra note 14, at 9.
31. See notes 187-90 infra and accompanying text. See also Natural Resources Defense Council v. Hodel, 435 F. Supp. 590, 598 (D. Or. 1977), aff'd sub
nom., Natural Resources Defense Council v. Munroe, 14 E.R.C. 2199 (9th Cir.
1980), where the court noted that BPA's Hydro-Thermal Power Program, which
contemplates a steadily increasing reliance on hydroelectric power to meet peak
power demands, (i.e., power demands above the normal daily and seasonal base
flood demands) "will cause large, rapid fluctuations of water levels affecting recreational activities, commerce, and aquatic life." See also 435 F. Supp. at 595 n.24.
Operation of generating facilities to meet maximum hydropower demands requires restricting or stopping the flow of water past the dams during the times of
day when power demand is low and releasing it through the power turbines when
power demand is high. See, e.g., U.S. ARMY CORPS OF ENGINEERS, PORTLAND DisTRICT, FINAL ENVIRONMENTAL IMPACT STATEMENT, MODIFICATION FOR PEAKING, THE
DALLES TO VANCOUVER, COLUMBIA RIVER, OREGON AND WASHINGTON

(1972); U.S.

ARMY CORPS. OF ENGINEERS, NORTH PACIFIC DIVISION, EFFECTS OF POWER PEAKING
ON THE SURVIVAL; OF JUVENILE FISH ON THE LOWER COLUMBIA (1976).
In addition to adversely affecting downstream fish passage, peaking may adversely affect the efficiency of upstream adult fish passage through fish ladders as
a result of changes in turbine discharge, spillway patterns, and tailwater (the elevation of the water immediately below each dam) fluctuations. See U.S. ARMY
CORPS OF ENGINEERS, INVENTORY OF PROBLEMS AND AREAS OF CONCERN, COLUMBIA

RIVER AND TRIBUTARIES REVIEW STUDY III-100 to -102 (1976); Bell, et al., Effects of

Power Peaking on Survial of Juvenile Fish at Lower Columbia and Snake River
Dams, in U.S. ARMY CORPS OF ENGINEERS, NORTH PACIFIC DIVISION, FISHERIES ENGINEERING RESEARCH PROGRAM, 4TH ANNUAL PROGRESS REPORT

(1976); C.

JUNGE,

supra note 29.
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with consequent mortality rates estimated at between fifteen and
thirty percent at each dam. 8 Since spills involve power losses, in
low flow years fish survival necessitates energy trade-offs. The exact magnitude of these trade-off has never been systematically
determined."8 However, spills can be minimized through the installation of structural devices such as fish bypass and screening
systems8 4 and changes in dam operations such as sequential load

dropping.8 5

32. 1979 GAO REPORT, supra note 21, at 22. In the past, high river flows also
meant considerable fish mortality rates caused by water supersaturated with dissolved nitrogen. However, the Army Corps of Engineers believes that in recent
years the problem of "gas bubble disease" (which produces a condition similar to
the bends encountered by deep-sea divers) has been largely overcome through the
installation of spillway deflectors at federal dams, the result of a cooperative effort
on the part of federal water managers and fisheries agencies. See 1979 COLUMBIA
RrmE Mwr. REP., supra note 15, at 81-82.
Perhaps the principal reason that nitrogen supersaturation has diminished in
significance, however, is that the powerhouses on the rivers have been expanded as
part of a rapid and ongoing effort to maximize power production from the basin's
hydroelectric projects. See section IV(D) infra. This expansion has permitted
most of the available water to be .run through the turbines, thereby alleviating the
nitrogen supersaturation problem. See 1979 GAO REPORT, supra note 21, at IV.5;
see generally Holubetz, Solutions.... ? Water Management, in PACIFIC NORTHWEST RIVER BASINS COMM'N, ANADROMOUs FIS AND MULTIPURPOSE WATER USE 13
(1979).
33. During the drought of 1977, approximately 1.4 million acre-feet of mainstem Columbia water was released from federal storage dams to assist downstream
migrants. E. CHANEY, supra note 4, at 14. Not all of this release resulted in energy
losses, however, since most of it was converted to energy as it passed through the
hydroelectric system. The net loss was estimated at approximately .23 million
acre-feet (about .16% of the Columbia's annual flow at Bonneville Dam), or an
energy equivalent of 260,900 megawatt hours of electricity (about .2% of the coordinated annual load). Id. at 16. The costs of similar spills during the 1978 downstream navigation system were estimated at $280,000. However, the benefits were
estimated to be approximately $12 million, or more than 40 times the costs. CoLUMBIA RIVER WATER MANAGEMENT GROUP, COLUMBIA RIVER WATER MANAGEMENT
REPORT FOR WATER YEAR 1978 at 108 (1979) [hereinafter cited as 1978 COLUMBIA

RIVER MOMT. REP.]. Somewhat incongruously, BPA estimated the costs of accommodating the 1979 downstream juvenile migration at $2.5 million. BPA 1979 ANNUAL REPORT, supra note 3, at 11.
34. Juvenile bypass systems are in operation at eight of the basin's dams: The
Dalles, John Day, McNary, Rock Island, Ice Harbor, Lower Monumental, Little
Goose, and Lower Granite. Smolts are prevented from entering power turbines at
the latter four dams by screens placed at the intake of some or all of the dams'
turbines. 1979 GAO REPORT, supra note 21, at IV.8.
35. This technique involves shutting down the dams' power turbines in sequence. As the turbines are sequentially shut down, the juvenile fish move toward
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While turbine mortalities are certainly the most visible impact of increased hydropower generation, the integrated manipulation of river flows to meet seasonal energy demands presents an
equally serious threat."s Since electric demands are highest during

the winter, most of the reservoir storage is drawn down during
this season. Consequently, a high priority is placed upon refilling
the reservoirs during the spring runoff.3 7 Unfortunately, the
downstream migrating smolts require dependable flows during
the spring to reach the ocean. Deprived of sufficient flows,
delayed juvenile fish can become disoriented and lose their urge
to migrate, a condition referred to as residualism.3s These fish are
particularly vulnerable to predators.3 9 In addition, slack water can

raise water temperatures above the tolerance of some fish, causing
0
an increased susceptibility to disease.'

In short, seasonal flow manipulations to maximize hydropower production eliminate the comparatively high spring river

flows upon which fish migrating downstream have historically depended. Securing adequate seasonal flows for fish is a difficult
task because, unlike turbine mortalities, this problem is not read-

ily susceptible to a technological solution."1 Resolution of the flow
the end of the dam where the water is still flowing. When the last turbine is shut
down, the fish are thus concentrated at one end of the dam. Spilling a minimal
amount of water over the dam at that end permits the fish to avoid the high mortality rates associated with passage through the turbines. Studies conducted at the
John Day Dam in 1978 showed that 65% of the juvenile salmon monitored were
killed when forced to pass through the project's turbines. However, the experiments also revealed that this relative mortality rate could be reduced to 14% by
sequential load dropping coupled with controlled spills. Young, Structural and

Operational Modifications, in PACIFIC

NORTHWEST RIVER BASINS COMM'N, ANADROMOUS FISH AND MULTIPURPOSE WATER USE 10 (1979).

36. Integrated operation of virtually the entire system of Columbia Basin
water projects is made possible by a contractual agreement between federal water
managers and a number of public and private utilities that operate hydropower
projects. See section IV(D) infra. See generally Hittle, Larson, Randall, & Michie,
Pacific Northwest Power Generation, Multi-Purpose Use of the Columbia River
and Regional Energy Legislation:An Overview, 10 ENVT'L L. 235 (1980) [hereinafter cited as Hittle].
37. See, e.g., 1978 COLUMBIA RIVER MGMT. REP., supra note 33, at 123-26.
38. Master's Report, supra note 14, at 8. See also Hittle, supra note 36, at

255.
39. Young, supra note 32, at 7-8 (discussing not only the problem of preda-

tion, but also nitrogen supersaturation and turbine mortalities).
40. Master's Report, supra note 14, at 8.

41. Cf. notes 34-35 supra and accompanying text. See Hittle, supra note 36,
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problem involves difficult energy versus fish trade-offs and requires more accurate information on costs and benefits than currently exists. In the interim, the burden of uncertainty resulting
from the lack of information has been placed squarely on the
salmon and steelhead fisheries. Cumulative mortalities of downstream migrating fish may reach an almost unfathomable ninetyfive percent in low-flow years. 2
Alarmed by diminishing annual fish returns to spawning
grounds, those who use and manage the basin's anadromous fish
resources increasingly point to management of the main-stem Columbia and lower Snake River flows predominately for hydropower purposes as a major cause of the unhealthy state of the
upriver fish runs. A recent memorandum from the Regional Director of the National Marine Fisheries Service illustrates the crisis-like state of affairs:
Wild and hatchery produced stocks of salmon and steelhead
smolts in the Columbia Basin suffer significant avoidable losses
each year as a direct result of water-use management decisions. Cumulative mortalities from each of the dams and reservoirs amount
to as much as 95 percent of the migrants in low flow years and 40
to 65 percent in moderate flow years. Water managers assert they
lack authority to accommodate the needs of migrant juvenile
salmon and steelhead as the manipulate storage and flows at
projects on the main-stem Columbia and Snake Rivers."
at 255 n.96 (noting that in 1973, daily discharges at McNary Dam consistently
produced less than recommended flows during the spring downstream migration
season). The Corps of Engineers and the National Marine Fisheries Service have,
however, experimented with an elaborate scheme for collecting downstream migrants at Snake River dams and trucking or barging the smolts to points below
Bonneville Dam. See, e.g., E. CHANEY, supra note 4, at 13. Of course, this has
considerable appeal to power interests, since it does not necessitate changes in
hydropower generation. This technique has proven somewhat successful with respect to summer steelhead, but not with respect to spring or summer chinook.
Master's report, supra note 14, at 8.
42. Master's Report, supra note 14, at 8.
43. U.S. Dep't of Commerce, National Marine Fisheries Service, Memorandum from Regional Director Donald Johnson to National Oceanic and Atmospheric Administrator Terry Leitzell on Legislation to Establish and Implement a
Multiple-Use Water Management Policy for the Columbia Basin with Adequate
Regard for Anadromous Fish Resources (Mar. 19, 1979) [hereinafter cited as Nat'l
Marine Fisheries Service Memo]. For statements of federal water managers asserting lack of authority to modify project operations in the interest of migratory fish,
see, e.g., INSTREAM FLow STUDY, supra note 2, at IV-35; Letter of Bonneville
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Echoing the same theme in a letter to the Administrator of the
Bonneville Power Administration, the Chairman of the Columbia
River Fisheries Council" recently asserted that "users of the
fishery product are being denied that product through domination of the Columbia River by the power operation."'4 Calling for
a reasonable balance of uses of the river's resources, the chairman
noted that "reduction of the upriver anadromous fish runs to
their present threatened condition does not constitute balanced
use. 6 To rectify the situation, both the chairman and the regional
director have requested congressional reauthorization of most
federal main-stem dams in order to provide specific recognition of
the needs of anadromous fish in making Columbia River water
use decisions. "7
Reauthorization of water projects, however, can be a cumbersome and time-consuming process. For example, it took eight
years to secure reauthorization of a Bureau of Reclamation project on the Missouri River in order to allow maintenance of a
minimum flow of 500 cubic feet per second, even though no economic interest opposed reauthorization. s
Power Administrator to the Chairman of the Columbia River Fisheries Council
(Oct. 30, 1978); WATER POLICY IMPLEMENTATION TASK FORCE ON INSTREAM FLOWS,
FEDERAL LEGISLATION FOR THE PROTECTION OF INSTREAM FLOWS 3 (May, 1979)
(noting that the Corps of Engineers has determined that it can protect and maintain instream flows only if such flows were an express original project purpose).
44. The Columbia River Fisheries Council is a federal-state-Indian coordinating body responsible, inter alia, for apprising water managers of any research and
operational or structural project changes necessary for the survival and sound
management of the anadromous fisheries. 1979 GAO REPORT, supra note 21, at
IV.12 - IV.14.
45. Letter from Chairman John R. Donaldson to Bonneville Power Administrator Sterling Munro (July 21, 1978).
46. Id.
47. Nat'l Marine Fisheries Service Memo, supra note 43, at 4; Letters from
Columbia River Fisheries Council Chairman John R. Donaldson to Bonneville
Power Administrator Sterling Munro and U.S. Army Corps of Engineers' North
Pacific Division Engineer Brig. Gen. Richard North Wells (Nov. 17, 1978).
48. Act of October 29, 1971, Pub. L. No. 92-146, § 2, 85 Stat. 414. See U.S.
DEP'T OF THE INTERIOR, FISH AND WILDLIFE SERVICE, PROMISING STRATEGIES FOR
RESERVING INSTREAM FLOWS, REP. No. FWS/OBS-77/29, at 31-32 (Oct., 1977). The
reason there was no significant opposition to Kortes Dam reauthorization may be
that the law permits the Secretary of the Interior to maintain the minimum
stream flow only if enough water is available to maintain the flow "without a resultant adverse effect on the other water users who have valid rights to the use of
this water." 85 Stat. 415. In addition, during periods of low water supply, water
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In view of the uncertainties and delays inherent in securing
legislative reauthorization, the statutes that authorized construction and govern operation of the major water projects of the Columbia Basin warrant careful examination. Indeed, there is some
evidence that the basin's principal federal water manager, the
United States Army Corps of Engineers, is beginning to interpret
the authority conferred upon it by these statutes more broadly
than it has in the past. '" This is best evidenced by the Corps'
participation in an interagency effort that provided flow releases
from its storage projects necessary for the 1978 downstream
spring migration season.50 Yet, without a clear understanding of
the requirements imposed upon the basin's federal water managers by existing laws and procedures, it is likely that fishery flows
will continue to be provided, if at all, only as a result of eleventhhour negotiations." Moreover, there is little assurance that flows
arrived at in such manner will be adequate to meet the needs of
the fisheries. Consequently, the following section analyzes in detail the legislation and the legislative history that created the Columbia Basin's system of federal dams.
III. How DID IT EVER GET TO BE THIS WAY? A LEGISLATIVE
HISTORY OF THE DEVELOPMENT OF THE FEDERAL COLUMBIA RIVER
POWER SYSTEM

There are now thirty federal hydroelectric dams in the Columbia Basin which collectively comprise the Federal Columbia
River Power System (FCRPS).52 FCRPS dams provide approximust be reserved for use in power peaking on a five-day per week basis "and any

remaining water will be released for conservation of the fishery resources." Id.
49. For example, in a December 8, 1978, letter to the Chairman of the Columbia River Fisheries Council, General Wells, the U.S. Army Corps of Engineers'
North Pacific Division Engineer, stated that he believed that the Corps' existing
authorities provide "more flexibility" in accommodating the needs of anadromous
fish than the fisheries agencies believed. See also 1979 GAO REPORT, supra note
21, at IV.7: "Although fishery maintenance is not an authorized function of its
dams, the Corps believes that it can spill water to aid the downstream migration
of juvenile salmon and steelhead."
50. 1978 COLUMBIA RIVER MGMT. REP., supra note 33, at 107-09.
51. See 1979 GAO REPORT, supra note 21, at IV.12 (noting that eleventh-hour
negotiations were necessary in 1977 to secure spills and flows for fish at three midColumbia utility-operated dams).
52. For an overview of both existing federal and nonfederal Columbia Basin
dam operators, see Hittle, supra note 36, at 238-42.
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mately half of the basin's electric energy.53 The principal components of this system affecting Columbia and Snake River
anadromous fish are nine run-of-the-river and five storage
projects." Run-of-the-river dams are of interest because maximizing peak power production at those projects generally increases
fish passage mortality. The question with these dams is not so
much whether fisheries protection and enhancement is one of the
expressly enumerated project purposes, but whether the federal
water managers have the authority or obligation to operate the
projects in a manner that will adequately accommodate the needs
of migratory fish-even if this causes a reduction in power-peaking capabilities. With regard to the storage projects, the major issue is whether existing statutes authorize or require federal water
managers to make releases of water in order to improve downstream river flow conditions for the benefit of anadromous fish.
To answer these questions, it is necessary to examine each of the
statutes that authorized the projects.
A.

Beginnings: Bonneville and Grand Coulee

Federal development of the Columbia Basin's water resources
began with the River and Harbor Act of 1925, in which Congress
jointly authorized the Corps of Engineers55 and the Federal
53. See Durocher, The Federal Columbia River Power System: A Report on

the Experiment, in THE ENGINEERING FOUNDATION, HYDROPowER: A NATIONAL ENERoY RzsouRca 247 (1979). About 80% of the basin's electricity is generated by
hydropower, nonfederal dams accounting for about one-third of the total. See
1978 GAO REPORT, supra note 6, at 3.1 to 3.7.
54. "Run-of-the-river" or "pondage" projects are those which provide little or
no storage capacity in comparison to the magnitude of streamflow. 1978 COLUMBIA
RVER MOMT. REP., supra note 33, at 124. The run-of-the-river projects on the
Columbia are Bonneville, The Dalles, John Day, McNary, and Chief Joseph. The

Snake River projects are Ice Harbor, Lower Monumental, Little Goose, and Lower
Granite. The storage projects included in this study are Grand Coulee (a mainstem storage dam), Dworshak, Albeni Falls, Libby, and Hungry Horse. Grand
Coulee and Hungry Horse were constructed and are operated by the Water and

Power Resources Service (formerly the Bureau of Reclamation). The remaining 12
are Corps of Engineer dams. In addition to these 14 federal projects, there are 5

nonfederal dams on the mid-Columbia and 3 on the middle Snake. See section III
(C) infra.
55. The Corps has been principally responsible for maintaining navigation

since 1824. In the late nineteenth century, the Corps gradually assumed flood control responsibilities as well. See generally 4 WATERs AND WATER RIGHTS 213-15

(R. Clark ed. 1967).
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Power Commission" to estimate the costs involved in preparing
feasibility studies on the navigable streams and their tributaries
to promote navigation, water power, flood control, and irrigation.8 7 Cost estimates for comprehensive investigations of the na-

tion's river basins were submitted to Congress the following
year.6 In the River and Harbor Act of 1927, Congress authorized
the Corps to undertake the surveys proposed in the estimate,"

thus effectively introducing comprehensive regional planning as
the basis for federal water project development. s
The first of these comprehensive plans, generally referred to
as "308" reports," was completed by the Corps in 1931 and recommended construction of a series of ten dams on the main-stem
Columbia.ss Although the report itself was primarily concerned
56. The Federal Power Commission was created by the Federal Water Power
Act of 1920 to license nonfederal hydroelectric development. Its 1930 license to
the Washington Electric Company to construct the Rock Island dam initiated the
development of the main-stem Columbia, preceding federal construction by three
years. See note 77 infra.
57. River and Harbor Act of 1925, ch. 467, § 3, 43 Stat. 1116, 1190. The Act
excluded the Colorado River from the scope of the study. Id.
58. H.R.Doc. No. 308, 69th Cong., 1st Sess. 3-4 (1926). The report estimated
the cost of studying potential improvements on the Columbia and Snake Rivers at
$949,100. Id. at 4. Interestingly enough, this "308" report also identified two of the
enduring conflicts that have pervaded the development of the Pacific Northwest's
water resources: the question of whether the federal government or private enterprise should undertake the development and the tension between irrigation and
navigation. Id. at 5-6. The history of the public versus private power debate is
illuminated in E. MACCOLL, THE GROWTH OF A CITY: POWER AND POLITICS IN PORTLAND, OREOON, 1915 To 1950 at 411-52, 555-608 (1979). For a recent assessment of
the hydropower/irrigation conflict, see Whittlesey, supra note 7.
59. River and Harbor Act of 1927, ch. 47, § 1, 44 Stat. 1010, 1015.
60. The idea of comprehensive planning was first written into the Federal
Water Power Act of 1920. The Act required the Federal Power Commission (now
Federal Energy Regulatory Commission) to issue licenses for nonfederal hydroelectric facilities to those projects "best adapted to a comprehensive scheme of
improvement and utilization for the purposes of navigation, of water-power development, and other beneficial public uses ... " Ch. 285, § 10(a), 41 Stat. 1063,

1068 (current version at 16 U.S.C. § 803(a) (1976)). See sections III(C) and VII(A)
infra. However, the Act did not specify how those plans were to be developed, nor
who would develop them.
61. The reports are named after the original 1926 report. See note 58 supra.
62. H.R. Doc. No. 103, 73d Cong., 1st Ses. 3 (1932). All of the dam sites
recommended in the 1931 plan have since been developed, although two lower
dams on the mid-Columbia (Priest Rapids and Wanupum) were constructed instead of the one originally recommended. U.S. ARMY CORPS OF ENGINEERS, NORTH
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with navigation, waterpower, and irrigation benefits, 68 the principal reason for implementing its recommendations was to provide

work relief programs to combat the Depression."4
Thus, the first federal project constructed pursuant to the
1931 "308" report (Bonneville Dam, begun in 1933) was conceived
as an emergency public works project designed to provide jobs
and stimulate economic growth. 65 Although two years later Congress sanctioned "the utilization of surplus power" generated by
the dam, 66 it is clear that the power production was a secondary
consideration to the project's primary purpose of promoting economic growth by improving navigation.6 7 This conclusion is reinforced by the 1937 enactment of the Bonneville Project Act which
directed that the dam be completed, authorized its maintenance
and operation "for the purpose of improving navigation on the

Columbia River, and for other purposes incidental thereto," and
established the Bonneville Power Administration (BPA) to mar-

ket power generated by the project at low, uniform rates and to
build, operate, and maintain a regional grid system to facilitate
the widespread distribution of its power.6 8 By the time Bonneville
PACIFIC DIVISION, RESERVOIR CONTROL CENTER GUIDANCE MEMORANDUM 69 (1972)
(hereinafter cited as RESERVOIR CONTROL CENTER GUIDANCE MEMO]. The 1931
"308" report has since been updated and revised many times. See generally
BONNEVILLE POWER ADMINISTRATION, DRAFT ENVIRONMENTAL IMPACT STATEMENT,
THE ROLE OF THE BONNEVILLE POWER ADMINISTRATION IN THE PACIFIC NORTHWEST
POWER SUPPLY SYSTEM, app. C, at 1-4 (1977) [hereinafter cited as BPA 1977 DRAFT

EIS].
63. See

ROLE

R. BEssEY, THE PUBLIC ISSUES OF MIDDLE SNAKE DEVELOPMENT,
OF POWER RESOURCES BULL. No. 9, at 11 (1964).
64. See V. OSTROM, INSTITUTIONAL ARRANGEMENTS FOR WATER RESOURCE DEVELOPMENT, NAT'L WATER COMM'N STUDY 71-009, at 333 (1971).
WASH. Di.

65. Construction of the project was initiated under the financing authority
conferred upon the Public Works Administration by the National Industrial Recovery Act, ch. 90, §§ 201(a)-(d), 48 Stat. 195 (1933). Formal congressional authorization came only after passage of the River and Harbor Act of 1935, ch. 831, § 1,
49 Stat. 1028.
66. River and Harbor Act of 1935, ch. 831, § 1, 49 Stat. 1028, 1038.
67. See, e.g., E. MACCOLL, supra note 58, at 442. MacColl's intriguing political history traces the forces that led to the approval of the Bonneville Dam and
the evolution of BPA. Id. at 436-52. On the relationship of navigation to economic
growth, see Martin & Casavant, An Initial Evaluation of the Benefits and Costs
of Navigation As An Alternative Use of Columbia Basin Water, 10 ENVT'L L. 331
(1980). See also text accompanying note 80 infra.
68. Bonneville Project Act, ch. 720, 50 Stat. 731 (1937) (codified at 16 U.S.C.
§ 832 (1976)). Section 7 of the Act makes it clear that power production is "an
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Dam was completed in 1938, construction of the second component in the developing FCRPS, the Grand Coulee Dam, was already underway.
Construction of the massive Grand Coulee project on
the upper Columbia began in 1933, the same time as Bonneville. Grand
Coulee Dam was also a public works project, instigated by the
state of Washington.6 ' However, the federal Public Works Administration soon took over the project, and in 1935 it was formally
authorized by Congress for flood control, navigation, downstream
flow regulation, reclamation, "and other beneficial uses," as well
as for electric energy generation as a means of generating revenue
to carry out the primary purposes.70 The inclusion of downstream
flow regulation as an express purpose of the Grand Coulee project
was no doubt a function of its huge impoundment capacity of 5.32
million acre-feet--more than sixty times Bonneville's capacity of
incident" to the dam's primary purpose of improving navigation. 16 U.S.C. § 832f
(1976). Section 4 of the Act directs BPA to "give preference and priority to public
bodies and cooperatives" in marketing electric energy. Id. § 832c(a). Similar preference clauses appear in 28 statutes or directives from 1866 to 1958. BPA 1977
DRAFT ROLE EIS, supra note 62, app. C, at 11-6. See Fereday, The Meaning of the
Preference Clause in Hydroelectric Power Allocation Under Federal Reclamation
Statutes, 9 ENVT'L L. 601, 624-32 (1979). For more general analyses of BPA and
its role in regional energy production, see Foote, Larsen, & Maddox, Bonneville
Power Administration: Northwest Power Broker, 6 ENVT'L L. 831 (1976) [hereinafter cited as Foote]; Luce & Kaseburg, The Bonneville Power Marketing Area
Legislation:Is Regionalism in Electric Power PlanningOld Fashioned?,45 OR. L.
REV. 251 (1966). See also BPA 1977 DRAFT ROLE EIS, supra note 62, and the
recently revised and considerably pared down programmatic EIS, U.S. DEP'T OF
ENERGY, REVISED DRAFT ENVIRONMENTAL IMPACT STATEMENT, THE ROLE OF THE
BONNEVILLE POWER ADMINISTRATION

IN THE PACIFIC NORTHWEST POWER SUPPLY

SYSTEM (1980) [hereinafter cited as BPA 1980 REVISED DRAFT ROLE EIS].
69. See Luce & Kaseburg, supra note 68, at 252 n.2.
70. River and Harbor Act of 1935, ch. 831, § 2, 49 Stat. 1028, 1039-40. The
same statute authorized the Bonneville Dam. See note 65 supra and accompanying text. Section 2 of the Act authorized the construction of Grand Coulee Dam
"for the purpose of controlling floods, improving navigation, regulating the flow of
the streams of the United States, providing for storage and for the delivery of the
stored water thereof, for the reclamation of public lands, and Indian reservations,
and other beneficial uses, and for the generation of electric energy as a means of
financially aiding and assisting such undertakings." 49 Stat. 1039-40. The Act also
gave the President the authority to designate an agent "to construct, operate, and
maintain the dam." Id. at 1040. President Roosevelt subsequently designated the
Bureau of Reclamation (now the Water and Power Resources Service) by letter of
January 29, 1936. On August 26, 1940, in Executive Order No. 8526, the President
directed BPA to market electric power produced at Grand Coulee.
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87,000 acre-feet.71 The express inclusion of flow regulation (which,
as discussed above, can have both positive and negative impacts
on migratory fish) was undoubtedly also influenced by the largescale destruction of fish habitat occasioned by the project.
Thus, although the authorizing legislation which initiated the
development of the FCRPS mentioned power generation as
among the benefits resulting from the projects, it was decidedly
not a dominant feature. On the contrary, the express congressional intent was that hydropower was a secondary benefit to be
obtained only incidentally to the operation of the dams for their
primary purposes. In addition, in the case of Grand Coulee, the
primary purposes are expressly open-ended. Both downstream
flow regulation and "other beneficial uses" appear broad enough
to include migratory fish protection within their penumbra, particularly in light of relevant judicial interpretations of these
7
terms.

2

The legislative history buttresses these conclusions. For example, four months prior to enactment of the Bonneville Project
Act, the Senate adopted a resolution directing the Commissioner
of Fisheries to assess the effect of the Bonneville Dam on the
propagation of the Columbia's salmon fishery and to recommend
steps "to attain the full conservation of such fish and the preservation of the fishing industry on said river."'" Although the report
filed by the Commissioner concluded that it might be years before
the full ramifications of the dam would be known,7 4 it listed as a
71. See, e.g., RESERVOIR CONTROL CENTER GUIDANCE MEMO, supra note 62,
exhibit 5; BPA 1977 DRArtr ROLE EIS, supra note 62, app. A, at 1-5.
72. See section V infra.
73. S. Res. 113, 75th Cong., 1st Sess. (1937).
74. The Commissioner's observations are as relevant now as they were 43
years ago:
The conservation of a great fishery resource involves a variety of circumstances, concerning which there is a dearth of information at the present
time. . . . [T]he recommendations involved [in framing a conservation policy] can only be considered as preliminary until such time as more information has become available through the work of fishery scientists ....
The resource we seek to conserve is itself a living and dynamic thing,
developing and adapting itself to new circumstances and conditions resulting from natural growth and changing economic conditions . . . . Wildlife
resources can be conserved only by eternal vigilance in balancing the pro-

ductive forces of natural growth and replacement against the destructive
forces of man's exploitation. The following chapters therefore will be a pro-
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major objective developing methods to overcome downstream fish
migration problems, including screening irrigation canals and ensuring safe passage over power dams.75 Thus, the 1937 report
graphically illustrates some of the principal problems that still
beset the basin's anadromous fish resources more than four de76
cades later.

In 1938, with the Bonneville and Grand Coulee projects
under federal construction and the nonfederal Rock Island Dam
already in operation," the Corps revised its comprehensive plan
for the Columbia Basin.7 8 The original 1931 plan recommended
the construction of ten dams on the main-stem Columbia, four
below the confluence of the Snake to serve both navigation and
power purposes and six on the mid-Columbia above the confluence to serve power purposes exclusively. 7 However, the focus of
the 1938 "308" report shifted from the mid-Columbia to the lower
Snake, largely due to uncertainties about the marketability of hygress report on a frankly unfinished work which must continue for many
years.
S. Doc. No. 87, 75th Cong., 1st Sess. 1 (1937).
75. Id. at 3.
76. The Commissioner's report followed three years after enactment of the
Fish and Wildlife Coordination Act of 1934, ch. 55, § 3(b), 48 Stat. 401 (current
version at 16 U.S.C. §§ 661-666c (1976)), which authorized measures to avoid
fishery losses due to federal water projects. See section VI(B) infra. The report
precipitated the enactment in 1938 of the Mitchell Act, ch. 193, 52 Stat. 345, (current version at 16 U.S.C. § 755 (1976)), which specifically authorized funding of
measures to restore and enhance Columbia Basin anadromous fisheries. The Act
has since been amended many times. It presently supports the Columbia River
Fishery Development Program, a cooperative federal and state program involving
the construction and operation of hatcheries, the construction of fish ladders, and
the restoration of fishery spawning and rearing habitat. See 1979 GAO REPORT,
supra note 21, at IV.11. Since 1949 over $84 million has been appropriated for this
program, with $4.2 million spent in fiscal year 1979. Id. at IV.14.
77. Licensed by the Federal Power Commission in 1930, Rock Island, on the
mid-Columbia, was the basin's first main-stem dam. Federal Power Comm'n, 10th
Annual Report 229 (1930). Completed in 1933 over the objections of commercial
salmon interests (see E. CHANEY, supra note 4, at 3) the Rock Island license was
initially issued to the Washington Electric Company but was transferred in 1931
to Puget Sound Power & Light Co. and the Chelan County Public Utility District.
See In re Puget Sound Power & Light Co., Licensee, 3 F.P.C. 231, 233 (1942).
78. H.R. Doc. No. 704, 75th Cong., 3d Sess. (1938). Congress authorized this
review in § 6 of the River and Harbor Act of 1935 to take into account changes in
economic conditions and additional stream flow information. Ch. 831, 49 Stat.
1028, 1048.
79. H.R. Doc. No. 704, supra note 78, at 6, 12.

Electronic copy available at: https://ssrn.com/abstract=2952075

ENVIRONMENTAL LAW

[Vol. 11:211

dropower and because local interests strongly advocated the development of a slack water navigation channel on the lower Snake
to provide a source of cheap transportation for agricultural and
other commodities between Lewiston, Idaho, and the Pacific
Ocean. 0 Although the revised "308" report candidly noted that
navigation and irrigation benefits of lower Snake development
amounted to only fifteen percent of total costs, s ' the Corps was
apparently unwilling to resist local interests pushing for development, leaving the question of proceeding in spite of the unfavorable cost-benefit ratio "to the wisdom of Congress. ' 's
In addition to shifting emphasis from the mid-Columbia to
the lower Snake and from power to navigation benefits, the 1938
"308" report made two lasting contributions to the future shape
of the FCRPS. First, the Corps rejected the idea of constructing a
high dam, similar to Grand Coulee, at The Dalles as an alternative to a series of low dams on the lower Columbia."8 Although
the report relied on economic factors in reaching this decision,8 it
80. Id. at 10-13. This emphasis on lower Snake development represented a
reversal of the Corps' 1936 position on slack water navigation improvements:
[The] high costs of [Snake River dams] would not be warranted until slack
water navigation on the middle Columbia had been extended to the mouth
of the Snake by the construction of additional locks and dams above
Bonneville; and that consideration of the latter would be warranted after
the Bonneville dam and related improvements had been placed in operation, the marketability of power further developed, due experience had in
the operation of the work for the passage of migratory fish, and the value of
the new navigation facilities demonstrated.
Id. at 6-7.
81. Id. at 10. The report also concluded that additional power from the proposed dams "cannot be disposed of advantageously until the output of the Bonneville and Grand Coulee projects has been absorbed." Id. at 13.
82. Id. at 43. See also id. at 13. Local pressure was strong enough to prompt
the Corps to convene a hearing in Washington, D.C. at which proponents and
their congressmen testified that "indirect benefits" (i.e., stimulation of farm, forest, and mining production, reduction in employment, and increases in "regional
and national wealth" by fostering marketing of low-grade products previously
hampered by "noncompetitive freight rates") would more than outweigh the costs
of development. The Corps' historic close links to local interests have frequently
drawn derision from commentators. See, e.g., W. ROSENBAUM, THE POLITICS OF
ENVIRONMEETAL CONCERN 172-79 (1973). The cozy relationship between the local
District Engineer and Northwest power interests in the 1930s is noted in E. MACCOLL, supra note 58, at 556, 698.
83. H.R. Doc. No. 704, supra note 78, at 7-8.
84. Id.
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also noted the strong opposition of fisheries interests to a high

dam that might block migratory fish access to spawning grounds,
as Grand Coulee had done.85 Second, the report recommended
that the various projects on the lower Columbia and Snake between The Dalles and Lewiston be considered as one integrated
project.8s The net effect of subsequent congressional ratification
of this recommendation was to effectively preclude private
projects from the lower main-stem and ensure that the federal
government would be the dominant force in the basin's water

development.
B.

The Developing System: The Postwar Era

World War II postponed further congressional consideration

of Columbia Basin water resource development. The policy of the
Roosevelt Administration was not to approve any public works
construction unless justified as an emergency war project.8 7 Although it postponed the initiation of new projects, the war never-

theless had a considerable impact upon FCRPS development.
The promise of cheap electric power lured defense-related industries, such as shipbuilding, aviation, and aluminum manufacturing; the region's economy boomed.88 In addition to resolving uncertainties about the marketability of hydropower from

Bonneville and Grand Coulee, the war induced installation of additional power generators and stimulated construction of trans-

mission lines.s" The War Production Board issued a series of marketing directives to BPA requiring it to meet the power loads

created by the large influx of defense-related industries and to
85. Id. at 7, 25. The Corps' Division Engineer specifically recommended that'
"adequate provision should be made at all dams for passage of fish." Id. at 13. He
also expressed concern about the effects of the high dam on the fishery: "The
Dalles high dam would, it is believed, be an unsurmountable object to the migration of fish and would destroy upstream salmon fishing." Id. at 34.
86. Id. at 10.
87. S. REP. No. 862, 78th Cong., 2d Sess., reprinted in [1944] U.S. CODE
CONG. & AD. NEWS 1133, 1135; H.R. REP. No. 1309, 78th Cong., 2d Sess., reprinted
in [1944] U.S. CovE CONG. & AD. NEws 1349, 1351-52.
88. See, e.g., E. MACCOLL, supra note 58, at 555: "Had there not been so
plentiful a supply of cheap Bonneville power, it is doubtful that the three wartime
Kaiser shipyards, employing 94,000 workers would have located in the Portland-Vancouver area, a region far removed from the sources of raw materials."
See also id. at 571-75.
89. BPA 1977 DRmr ROLE EIS, supra note 62, app. C, at 1-7.
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interconnect with the basin's other electric systems in what later
became known as the Northwest Power Pool.90 Thus, the war precipitated the "one utility concept" that is the chief attribute of
Northwest hydropower operations today. 1
Increased industrial demand for cheap hydropower rekindled
interest in additional water project construction. In 1944, Congress ordered the completion of the Hungry Horse project, a storage dam on Montana's Flathead River,"2 even though the
Roosevelt Administration expressed doubts as to whether construction of the project was essential to the war effort." The project expressly authorized irrigation, flood control, downstream
flow regulation, hydroelectric generation, and "other beneficial
uses primarily in the State of Montana but also in downstream
areas." 94 This indicates that the dam was designed to serve multiple-use purposes."5 Express inclusion of downstream flow regulation also implies that the project should provide flows needed for
downstream fish passage."
Hungry Horse was the first in what soon became a postwar
wave of federal Columbia Basin dam construction. Toward the
90. Id. See also id., app A, at 11-27 to -29 (describing the voluntary principles
and procedures of Pool members); Foote, supra note 68, at 836-37.
91. See, e.g., BPA 1980 REVISED DRpr ROLE EIS, supra note 68, at 1-10; see
also discussion of the Pacific Northwest Coordination Agreement in text accompanying notes 176-80 infra.
92. This project had earlier been described in the Corps' 1938 "308" report as
"already definitely planned." H.R. Doc. No. 704, supra note 78, at 7.
93. See S. REP. No. 862, 78th Cong., 2d Sess. 4, reprinted in [1944] U.S. CODE
CONG. & AD. NEWS 1133, 1135 (letter from Acting Secretary of the Interior, Abe
Fortas).
94. Act of June 5, 1944, ch. 234 § 1, 58 Stat. 270 (codified at 43 U.S.C. § 593a
(1976)). The statute expressly requires the impoundment of at least 1 million
acre-feet of water.
95. The legislative history clearly contemplates the use of the project for multiple purposes. See S. REP. No. 862, 78th Cong., 2d Sess. 1-4, reprinted in [1944]
U.S. CODE CONG. & AD. NEws 1133, 1133-35.
96. There is support in the legislative history for minimum flows for
anadromous fish. See H.R. Doc. No. 531, 81st Cong., 2d Sess., app. P, at 2901
(1950): "Minimum flows for fish life should be provided at all times in the river
below the [Hungry Horse] dam, and all diversions should be screened." And although the Corps' flood control regulations place restrictions on releases from the
Hungry Horse project, these restrictions do not apply to "a minimum release required for the maintenance of fishlife." 33 C.F.R. § 208.90(c) (1980). The unanswered questions are what is meant by "minimum" and who should be involved in
establishing this standard.
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end of the war, Congress grew increasingly impatient with the
wartime restrictions on new water projects and in the Flood Control Act of 1944 terminated its acquiescence to the moratorium."
Citing flood control as sufficiently important to national security
to warrant authorization of a long series of projects, the Act ordered their initiation as soon as war-induced shortages of men,
materials, and equipment would permit, and, in any event, as
soon as the war ended." Although the Act authorized no mainstem or storage FCRPS projects, it did cause two significant institutional changes in FCRPS operations: it authorized the Secretary of the Interior to market power produced at Corps dams,"
and it gave the Corps the authority to prescribe flood control and
navigation regulations at all dams constructed with federal
funds.100
Two and a half months after enactment of the Flood Control
Act of 1944, Congress passed its first omnibus River and Harbor
Act in seven years.10 1 Anticipating a large role for water project
development to stabilize the postwar economy,10 2 the 1945 Act essentially adopted the recommendations of the Corps' 1938 "308"
report by authorizing "such dams as are necessary" on the Snake
River to provide slack water navigation and irrigation.1 08 The Act
97. Under the Flood Control Act of 1941, ch. 377, 55 Stat. 638, only 11 new
flood control projects were initiated, and 4 of those were subsequently stopped.
The remaining 7 were undertaken only after defense agencies ascertained that
they were needed for the war effort. H.R. REP. No. 1309, 78th Cong., 2d Ses. 3,
reprinted in [1944] U.S. CODE CONG. & AD. NEws 1349, 1351. Although
widespread flooding in 1942 and 1943 was one of the motivating forces behind the

1944 Act, the legislative history also indicates a concern that there be "useful and
meritorious work" to occupy returning soldiers. Id. at 1352.

98. Flood Control Act of 1944, ch. 665, § 10, 58 Stat. 886, 891-92. Flood control was made one of the basic purposes of water development planning by the
Flood Control Act of 1936 which gave primary flood control improvements to the
Corps of Engineers. Ch. 688, 49 Stat. 1570 (1936) (current version at 33 U.S.C. §§
701a-709a (1976)).

99. Flood Control Act of 1944, ch. 655, § 5, 58 Stat. 890.
100. Id. § 7, 58 Stat. 890.
101. S. REP. No. 22, 79th Cong., 1st Seas. 3, reprinted in [1945] U.S. CODE
CONG.

& AD. Naws 666, 668.

102. H.R. REP. No. 63, 79th Cong., 1st Seas. 1, reprinted in [1945] U.S. CODE
CONG. & AD. NEws 665. The Act expressly prevented the initiation of construction
on any project it authorized until six months after the war terminated, unless the

President approved it as necessary to national security. River and Harbor Act of
1945, ch. 19, § 2, 59 Stat. 10, 12.

103. River and Harbor Act of 1945, ch. 19, § 2, 59 Stat. 10, 21. The Corps'
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also authorized the construction of the McNary Dam, just below
the confluence of the Columbia and the Snake, for navigation,
power development, and irrigation.'"4 The latter authorization expressly required that the project be operated in a manner to minimize impacts on anadromous fish: "In the design, construction,
and operation of the [McNary] Dam adequate provision shall be
made for the protection of anadromous fish by affording free access to their natural spawning grounds and other appropriate
means."' 06 The Act also directed the Fish and Wildlife Service to
conduct "studies and surveys necessary for fish protection," required the installation of fish protection structures and facilities,
and authorized the transfer of funds from design, construction, or
operation appropriations for fish protection.'
As a result of the 1944 and 1945 authorizations, there were
half a dozen new FCRPS projects to employ returning soldiers
when the war ended,0 thereby extending the economic boom
that the war brought to the Pacific Northwest. 0 8 An additional
project, the Chief Joseph Dam on the Columbia just below Grand
Coulee, was soon added to this list by the River and Harbor Act
1938 "308" report recommended that lower Snake development be treated as one
project, suggesting the construction of four dams in the near-term and eventually
a total of ten lower Snake dams. See text accompanying notes 80 & 86 supra.The
four dams constructed are Ice Harbor, Little Goose, Lower Granite, and Lower
Monumental. Although power is not among the express purposes of the Snake
River dams, the Act directed the Secretary of the Interior to market any "surplus
power" generated at the dams. River and Harbor Act of 1945, ch. 19, § 2, 59 Stat.
22.
104. River and Harbor Act of 1945, ch. 19, § 2, 59 Stat. 22.
105. Id.
106. Id. The River and Harbor Act of 1945 also endeavored to advance cooperative planning by requiring the Corps to consult with affected states and the
Secretary of the Interior in planning navigation or flood control requirements. Id.
§ l(a), 59 Stat. 10-11. The Secretary of the Interior was subjected to similiar consultation requirements in planning irrigation projects. Id. § 1(c), 59 Stat. 11. Additionally, the Act restricted navigation-related operations of authorized projects in
Western states to "such use as does not conflict with any beneficial consumptive
use, present or future." Id. § 1(b), 59 Stat. 11. Finally, the Act gave a general
grant of authority to the Corps to install power generating facilities in authorized
projects where consistent with "the proper utilization and conservation in the
public interest of the resources of the region." Id. § 2, 59 Stat. 12.
107. These projects included Hungry Horse, McNary, and the four lower
Snake dams mentioned in note 103 supra.
108. See, e.g., E. MAcCOLL, supra note 58, at 575-84 (describing the construction of "Vanport City" in Portland, the world's largest wartime housing "city").
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of 1946.'"

Despite these authorizations, the basin's water resources remained comparatively little used and their natural fluctuations
' Following President Truman's rewere relatively uncontrolled. 10
quest to review regional flood control plans in the wake of disastrous flooding in the spring of 1948,111 flood control became a major justification for projects recommended by the 1948 "308"
report.' Five of the seven new projects urged by the Corps'
"main control plan" in its revised "308" report were classified
largely as flood control reservoirs.11 8 Two years after the report
was submitted, the Flood Control Act of 1950 authorized construction of five of the projects "for the benefit of navigation and
the control of destructive flood waters and other purposes."''
Four of these dams, Libby (an upper basin storage dam on Montana's Kootenai River), and The Dalles, John Day, and Priest
Rapids (main-stem Columbia River projects) were expressly au109. Ch. 595, § 1, 60 Stat. 634, 637 (1946). Projects authorized by this statute
are subject to the provisions of § 1 of the River and Harbor Act of 1945. See note
106 supra. Consistent with a long tradition of incremental decisionmaking, the
legislative history of the Chief Joseph project indicates that the Secretary of the
Interior advised the Corps that the dam would have no adverse effects on
anadromous fish because Grand Coulee had already blocked fish passage to the
upper Columbia River system. H.R. Doc. No. 693, 79th Cong., 2d Sess. 50 (1946).
110. The Corps noted this fact in its 1948 revisions of the Columbia Basin
comprehensive plan. H.R. Doc. No. 531, 81st Cong., 2d Sess. 41 (1950).
111. Damage caused by the 1948 flood was estimated at $100 million. Id. at v,
79-81. On the effects of the flood on Vanport City, see E. MACCOLL, supra note 58,
at 600-01.
112. See, e.g., H.R. Doc. No. 531, supra note 110, at 103-05.
113. The seven "main control plan" reservoirs in the 1948 report were Libby,
Albeni Falls, Priest Rapids, Hell's Canyon, John Day, The Dalles, and Glacier
View. Id. at 16. All but Albeni Falls, id. at 104, 147-50, and The Dalles, id. at 105,
278-81, had significant flood control elements. Additionally, the "main control
plan" recommended modifications to the Grand Coulee, id. at 16, 104, 182-83, and
Hungry Horse projects, id. at 16, 104, 150, to improve flood control capabilities. Of
the seven new projects, only four were ultimately constructed by the Corps, and
initiation of the Libby Dam was delayed until ratification of the Columbia River
Treaty. See text accompanying notes 165-67 infra. Hells Canyon and Priest
Rapids were developed by nonfederal interests, and the Glacier View project on
Montana's Flathead River was never constructed.
114. Ch. 188, § 204, 64 Stat. 163, 170 (1950). The Flood Control Act of 1950
was included as Title II of the River and Harbor Act of 1950. Id.§ 219, 64 Stat.
184.
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thorized for "flood control and other purposes." 1 5 The fifth, Albeni Falls (an upper basin storage dam on Idaho's Pend Oreille
River), was the only project without a substantial flood control
justification; instead, it was authorized "for multiple-purposes.""
The most striking aspect of the "308" report which recommended the projects authorized by the 1950 Act is the detailed
concern devoted to anadromous fisheries preservation. Two of the

seven "specific accomplishments" which the Corps thought the
revised comprehensive plan would yield were the "[clonservation
of salmon and other migratory fish to the maximum practicable
extent" and "[m]inimum interference. . ., with fish and wildlife

habitat. . . .
Noting that continued development of the Columbia Basin's water resources "requires that attention be given
"1

to the preservation and rehabilitation of the fisheries resource,
which in the past has been largely neglected," the 1948 Corps
plan outlined a $20 million lower Columbia River fishery plan "to
insure conservation of the natural fishery potential."' "
Although the Corps independently promised that all author-

ized and recommended dams below Chief Joseph on the Colum115. Id. § 204, 64 Stat. 179. The segment of the Corps' "308" report dealing
specifically with the Libby project notes that conservation, navigation, and recreation benefits were incidental purposes that justified the dam's construction. H.R.
Doc. No. 531, supra note 96, app. B, at 464. The Corps' report also stated that
"(tihe construction of major dams would probably have the beneficial effects...
of helping to improve the low-water stages downstream." Id., app. C, at 584. The
report noted that construction of major dams could have the effect of changing
the varieties of fish found in certain localities. Federal and state agencies were to
evaluate the benefits and possibilities. Their conclusions and recommendations
would then be "carefully considered to the end that the best solution [would] be
found to maintain and improve this important asset at each site under discussion." Id.
116. Flood Control Act of 1950, ch. 188, § 204, 64 Stat. 163, 178. Although the
legislative history of the project emphasizes the hydropower benefits provided by
the dam, it also speaks of "substantial recreation and conservation benefits." H.R.
Doc. No. 531, supra note 96, at 148. This apparently refers to the statement that
"the control of flows downstream from the dam should be beneficial to the fish life
of the river if minimum flows are maintained and violent fluctuations avoided."
Id., app. P, at 2901-02.
117. H.R. Doc. No. 531, supra note 96, at 41-42. The other "accomplishments" were flood control, navigation, hydropower generation, irrigation, and pollution control benefits. Id. at 41.
118. Id. at 41-42, 128-29. The fishery plan was recommended by the Fish and
Wildlife Service, whose report to the Corps is reprinted in id., app. P, at 2855.
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bia and the confluence of the Salmon on the Snake would be provided with fish passage and other supplementary fish facilities,
the $20 million program was seen as an additional means of compensating for the loss of spawning grounds inundated by the
dams' reservoirs, losses that fish passage facilities at the projects
could neither prevent nor replace."' The plan was designed to
develop the salmon runs in the Columbia Basin's lower tributaries "to the highest possible level of productivity" by removing
obstructions, abating pollution, screening irrigation diversions,
constructing fishways, transplanting runs, building hatcheries,
and establishing fish refuges. 1 0 The Corps also promised to continue to support research to determine "the best possible means
for passing salmon upstream and downstream at the dam sites,
and ample provision for incorporation of every feasible facility is
carried in the cost estimates." Is
Even though the Corps recommended that the fisheries program "proceed with high priority," ' 2 and Congress has consistently appropriated funds for such purposes,12 a realistic assessment of the plight of the basin's anadromous resources would
conclude that these expectations have not been realized. If the
standards set by its own 1948 comprehensive plan are the evaluating criteria, the Corps' performance must be judged an abject
failure. It has neither insisted upon operating its projects to attain "the best possible means of fish passage," nor ensured installation of "every feasible facility" to enhance fish survival, nor developed the basin's lower tributaries to "the highest possible level
of productivity."
119. Id. at 128. The Corps felt that this program was an "essential adjunct to

the development of Columbia River water resources," id. at 98, even though its
"308" report extolled the success of the Bonneville Dam's fish ladders and the
transplantations of the runs that formerly spawned above Grand Coulee to
tributaries below that dam. Id. at 97. However, the Corps admitted that "because
so many uncertainties exist" about the effects of water project development on the
fisheries, such a preservation and enhancement program was necessary since "the
development of the river for other needed purposes cannot be delayed indefinitely
until all fisheries problems in connection with the dams are solved." Id.
120. Id. at 97-98.
121. Id. at 98.
122. Id. at 5.
123. See note 76 supra for a discussion of Mitchell Act appropriations.
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C. The 1950s: The "No New Federal Starts" Policy
By the early 1950s, federal dams were authorized for all significant reaches of the main-stem lower Columbia and lower
Snake. Nevertheless, there remained attractive potential dam
sites along both the mid-Columbia (between McNary and Grand
Coulee) and the middle Snake (above the confluence with the
Salmon River). Federal interest in both reaches is reflected in the
Corps' 1948 report, which recommended construction of the Hells
Canyon Dam on the middle Snake and the Priest Rapids Dam on
the mid-Columbia.12 The latter project even received federal authorization in the Flood Control Act of 1950.'"3
However, federal interest in developing the middle Snake
and mid-Columbia lapsed with the change in national administrations in 1953. In his first State of the Union Address, President
Eisenhower announced a policy of federal-private "partnership"
in water resources development,"2 6 which quickly evolved into a
policy of "no new federal starts.' ' 2 7 The legacy of this policy in

the Columbia Basin was the construction of three main-stem
nonfederal dams on the middle Snake and another four mainstem nonfederal projects on the mid-Columbia.
When the Flood Control Act of 1950 failed to include a high
dam at Hells Canyon,' 28 the Idaho Power Company, spurred in

part by hopes of growth in defense-related industries resulting
from the Korean conflict, 2 9 applied to the Federal Power Com-

mission

30

for a Federal Power Act license to construct and oper-

124. See note 113 supra.

125. Ch. 188, § 204, 64 Stat. 163, 179.
126. The President said:
The best natural resources program will not result from exclusive dependence upon the federal bureaucracy. It will involve a partnership of the
states and local communities, private citizens and the federal government,
all working together. This combined effort will advance the development of
the great river valleys of our nation and the power they can generate . ...
State of the Union Message, reprinted in R. BEssEy, supra note 63, at 6-7. Cur-

tailed federal responsibility in water resources development was also signaled in
the 1955 Hoover Commission Report on Water Resources and Power and the 1956
Presidential Advisory Committee on Water Resources Policy. Id. at 5-6.
127. Id. at 14; RESERVOIR CONTROL CENTER GUIDANCE MEMO, supra note 62,
at 19.
128. See note 113 and text following note 114 supra.

129. See R. BEssEY, supra note 63, at 14, 45.
130. The functions of the Federal Power Commission were transferred to the
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ate the Oxbow dam on the Snake, just upstream from the proposed Hells Canyon Dam.' ' Because the project was inconsistent
with the 1948 "308" report's plan for a federally constructed high
dam at Hells Canyon, 182 the Departments of Agriculture and Interior intervened in the Commission's proceedings, opposing the
Idaho Power application. 8 However, shortly after the President's
State of the Union Message, both agencies dropped their opposition and withdrew from the Commission's proceedings.Is In May,
1953, the same month that the last federal agency intervention
was withdrawn, Idaho Power filed applications for two more middle Snake projects: the Brownlee project and a low dam at Hells
Canyon.'8 5 The Commission soon consolidated all three
applications.8 6
Significant opposition to the Idaho Power "three dam plan"
was generated by a coalition of labor organizations, public power
associations, Rural Electric Association cooperatives, farmers' organizations, and public -utility districts. These organizations favored federal development largely because of the lower electric
rates and wider public dispersion of benefits they believed would
result. Despite this opposition, the Commission issued a license
for all three projects in August, 1955.1 7 Subsequent attempts to
reverse this decision failed both in the courts' 8 and in
Federal Energy Regulatory Commission as part of the Department of Energy Organization Act, Pub. L. No. 95-91, § 402(a)(1), 91 Stat. 565, 583 (1977) (codified at
42 U.S.C. § 7172 (Supp. 1 1977)). This Article will refer to the old FPC as "the
Commission."
131. See In re Idaho Power Co., 14 F.P.C. 55, 71 (1955); see also note 60
supra and section VII(A) infra, on the Federal Power Act and the licensing of
nonfederal dams.
132. See H.R. Doc. No. 531, supra note 96, at 1482-91.
133. R. BESSEY, supra note 63, at 29-31.
134. Id. at 18, 28.
135. Compare id. at 18 with 14 F.P.C. at 71.
136. 14 F.P.C. at 72.
137. Id. at 71-82.
138. National Hells Canyon Ass'n v. Federal Power Comm'n, 237 F.2d 777
(D.C. Cir. 1956), cert. denied, 353 U.S. 924 (1957) (Douglas, J., dissenting).
The plaintiffs alleged that the Commission should have denied the Idaho
Power license because, in light of the 1948 "308" report's recommendations for
federal development (see text accompanying notes 132 supra), a privately-owned
project could not be "best adapted to a comprehensive plan" for developing and
improving the river for navigation, water power, and other beneficial uses, including recreation, as required by section 10(a) of the Federal Power Act, 16 U.S.C. §
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Congress. 8 0

One potential advantage that the Idaho Power three dam
plan had over a federal high dam concerned the possibility of preserving anadromous fish runs in the middle Snake Basin. 14" Although those opposing private development argued that fisheries
preservation would be "a positive aim under Federal multi-purpose resource planning and development" but only an afterthought to a private developer,1 41 the terms of the Federal Power
Act actually contain more explicit fish protection provisions than
most federal project authorizations. Section 18 of the Act, for example, requires the Commission to ensure that its licensees include, at their own expense, "such fishways as may be prescribed
by the Secretary of the Interior or the Secretary of Commerce." 14'
As a result, the license issued to Idaho Power contained an express provision relating to constructing and maintaining fish ladders, traps, and hatcheries, and altering project operations to foster fish protection."'" Pursuant to this provision and a number of
803(a) (1976). The plaintiffs further alleged that by not recommending to Congress that the site be federally developed, the Commission violated section 7(b) of
the Act which prohibits issuing licenses when the Commission determines that
federal development would be preferable to private development. Id. § 800(b). Observing that the language of the statute gave broad discretion to the FPC, the
District of Columbia Circuit rejected these allegations and held that granting the
licenses was not arbitrary and capricious. The principal reasons for affirming the
Commission's decision were that private development would not involve the use of
tax dollars and could be more rapidly initiated. 237 F.2d at 782-83.
139. See R. BESSEY, supra note 63, at 19-20, 43-46 (discussing numerous congressional attempts to authorize federal development of the middle Snake between 1955 and 1957).
140. Compare H.R. Doc. No. 531, supra note 96, at 212, 2910 (noting that a
high dam would block migratory fish access) with 14 F.P.C. at 63 (stating that
proper measures "could and would" be taken to preserve upriver runs under a
three dam plan).
141. R. BzssEY, supra note 63, at 36 (quoting from the National Hells Canyon
Association FPC brief).
142. 16 U.S.C. § 811 (1976). See section VII(A) infra.
143. The Licensee shall construct, maintain and operate . . .such fish ladders, fish traps or other fish handling facilities or fish protective devices and
provide fish hatchery facilities for the purpose of conserving the fishery resources and comply with such reasonable modifications of the project structures and operation in the interest of fish life as may be prescribed hereafter by the Commission upon its own motion or upon the recommendations
of the Secretary of the Interior and the conservation agencies of the States
of Idaho and Oregon.
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subsequent Commission orders, Idaho Power was required to take
a number of measures to facilitate fish passage at its projects. "
Regrettably, these measures largely failed; the completion of the
Hells Canyon project, the third of Idaho Power's middle Snake
dams, terminated anadromous fish access to the upper Snake Basin in 1967.145
Due to a variety of circumstances, nonfederal development
on the mid-Columbia proceeded more smoothly than on the middle Snake. First, nonfederal development on the mid-Columbia
had been initiated long before, with the issuance of a license to
the Rock Island Dam in 1930. "16 Second, Congress expressly sanctioned nonfederal development in a 1954 statute that effectively
cancelled its 1950 authorization of a federal project at Priest
Rapids"" to permit construction of the dam by Grant County
Public Utility District (PUD).1'4 Third, since the mid-Columbia
projects are operated by PUDs, their licensing did not invoke the
public versus private power debate.""0
The impetus supplied nonfederal development by both the
President and Congress was quickly converted into FPC applications for those main-stem dam sites that had originally been recommended for federal development in the Corps' 1948 "308" reProject Nos. 1971, 2132 and 2133, art. 35, 14 F.P.C. at 80.
144. See R. BEsszY, supra note 63, at 37-39.
145. E. CHANEY & T. PzRRY, supra note 10, at 28, 63. The same year that the
Hells Canyon project was completed, construction of an additional private dam on
the middle Snake was blocked when the Supreme Court overturned the Commission's award of a license to the Pacific Northwest Power Company for its proposed
High Mountain Sheep project. Udall v. Federal Power Comm'n, 387 U.S. 428
(1967). Justice Douglas' opinion for the Court relied heavily on the fact that the
Commission had not adequately considered possible federal development of the
site. Id. at 434. In 1975, Congress included the proposed dam site in legislation
establishing the Hells Canyon National Recreation Area, which prohibits the construction of any dams and calls for the preservation of the area's freeflowing rivers
and fish and wildlife habitat. 16 U.S.C. §§ 460gg to 460gg-13 (1976 & Supp. II
1978).
146. See note 77 supra and accompanying text.
147. See note 125 supra and accompanying text.
148. Ch. 589, 68 Stat. 573 (1954). Section 7 of the statute gave the Grant
County Public Utility District two years to file an application to the Federal
Power Commission, and ordered the Commission to make a decision on the application within one year. Id. at 574.
149. See, e.g., note 58 and text accompanying note 137 supra.
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port.150 Licenses were issued to construct the Priest Rapids and
Wanapum Dams to the Grant County PUD in 1955,"' the Rocky
Reach Dam to the Chelan County PUD in 1956,52 and the Hells
Dam to the Douglas County PUD in 1962.53 All of the licenses
contained provisions similiar to that contained in the middle
Snake licenses regarding fisheries facilities and modifying project
54
operations to benefit fish life.

Thus, by the early 1960s nonfederal interests had largely
filled the void created by the lack of new federal authorizations
5
and dammed the flows of the mid-Columbia and middle Snake."
Although fish passage problems were foreseen at the time of licensing, adverse impacts on upriver fish runs were thought controllable through license conditions requiring the construction of
passage facilities and hatcheries.15 6 Comparatively little emphasis
was placed on ensuring that the operation of the projects was
consistent with fisheries needs, despite 5the
fact that the license
7
terms contemplated such modifications.1
Although in recent months changes in project operations
have been the focus of a number of Federal Energy Regulatory
Commission proceedings,'5 the previous overemphasis on structural solutions can be largely explained by the fact that the magnitude of cumulative effects of the basin's water projects was not
fully appreciated. Not all of the system's components were on line
and, more significantly, even when all the authorized projects
150. H.R. Doc. No. 531, supra note 96, at 178-85, 1036-65.
151. 14 F.P.C. 1067 (1955).
152. 16 F.P.C. 736 (1956).
153. 28 F.P.C. 128 (1962).
154. Compare note 143 supra, with Project No. 2114 (Priest Rapids and
Wanapum), art. 39, 14 F.P.C. 1067, 1073 (1955); Project No. 2145 (Rocky Reach),
art. 31, 16 F.P.C. 736, 740 (1956); Project No. 2149 (Wells), art. 41, 28 F.P.C. 128,
134 (1962). See also Project No. 943 (Rock Island), art. 21, 51 F.P.C. 1151 (1974).
155. An additional middle Snake dam, the long-proposed Asotin project (see,
e.g., H.R. Doc. No. 531, supra note 96, app. I, at 1495-96) is currently the subject
of an FERC license application (Project No. 2925). See COLUMBIA RIVER MGMT.
REP., supra note 15, at 70.
156. See, e.g., 14 F.P.C. 1067, 1070 (1955) (describing the concerns expressed
over the licensing of the Priest Rapids and Wanapum projects by the Washington
Departments of Fisheries and Game and the structural facilities required of the
licensee as a result).
157. See notes 143 & 154 supra.
158. See note 357 infra and accompanying text.
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were completed the storage capacity in the basin amounted to
only 18.5 million acre-feet,"' only one-tenth of the average annual runoff.100 Consequently, while individual dams posed serious
fish passage problems,61 the system was simply not capable of
harnessing enough of the basin's runoff to deprive downstream
migrants of the spring flows they needed to reach the ocean.
Thus, conflicts between continued water project construction and
the vitality of the fishery were not yet fully apparent. However,
two developments in the early 1960s sanctioned the construction
of projects that, by 1975, would more than double the basin's
storage capacity, thereby putting water project operations and
fishery protection on a collision course.
D. Doubling the Basin's Storage Capacity:
Dworshak, the Columbia River Treaty Projects,
and their Aftermath
The first development occurred in 1962, when approval of the
Dworshak Dam on Idaho's Clearwater River significantly expanded storage capacity along the lower Snake. Authorized "for
flood control and other purposes,"1

5

2

the project added 2 million

acre-feet of storage when filled in 1974. The project's legislative
history indicates that some of this storage was to be made available to supply cold water releases that would improve downstream
flow conditions for fish migration in order to compensate for the
loss of spawning grounds inundated by its reservoir."'
Second, in 1964, Canada and the United States finally ratified the Columbia River Treaty, culminating twenty years of negotiations. " In the treaty, Canada assented to United States con159. BPA 1977 DRAFT ROLE EIS, supra note 62, app. A, at 1-14.
160. Id., app. A, at 11-12.
161. In addition to turbine mortality, nitrogen supersaturation caused by
high flows posed a particularly acute problem during this period. See note 32
supra.
162. Flood Control Act of 1962, Pub. L. No. 87-874, § 203, 76 Stat. 1180, 1193.
163. H.R. Doc. No. 403, 87th Cong., 2d Sess., vol. 1, at 313 (1962). The project was originally known as the Bruces Eddy Project. Id.
164. Treaty Between the United States of America and Canada relating to
Cooperative Development of the Water Resources of the Columbia River Basin, 15
U.S.T. 1555, T.I.A.S. No. 5638 (1964) [hereinafter cited as Columbia River
Treaty]. For an overview of the treaty negotiations and provisions, see 2 WATERS
AND WATER RIGHTS 452-69 (R. Clark ed. 1967).
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struction of the Libby project, which was authorized in 1950'",
but not constructed because it required Canadian approval to inundate its lands."' When filled in 1975, the Libby reservoir added nearly 5 million acre-feet to Columbia basin storage,'67 almost the equivalent of Grand Coulee. That additional capacity,
however, was dwarfed by three Canadian projects required by the
treaty. The Duncan, Keenleyside, and Mica Projects together
boosted the basin's storage capacity by a staggering 15.5 million
acre-feet.'"9 In effect the treaty supplied the means to capture
much of the basin's prodigious spring flows and store them for
release during the winter months when demand for hydroelectric
energy is highest. The additional storage also provided considerable downstream flood control benefits. In return for the increased
generating capacity and flood control benefits, the United States
paid Canada a total of $64.4 million170 and
agreed to return one7
half of the additional power produced.1 '
While the treaty is often thought to authorize FCRPS operation primarily for hydropower generation, none of its provisions
compel such an interpretation. Certainly the treaty has had an
undeniable effect upon flow manipulation and has also precipitated a series of modifications of downstream projects to enable
increased quantities of water to be passed through power turbines. "' However, nothing in the treaty purports to alter any of
the purposes for which FCRPS projects were orginally authorized.
Moreover, although its purposes are primarily hydroelectric
power generation and flood control, "other benefits" are also mentioned. 7 3 Further, it contains a provision that appears to allow a
reduction in Canadian power entitlements when water bypasses
power generators and is not used for power production.' 7 ' Finally,
165. See note 114 supra and accompanying text.
166. See note 113 supra.
167. See BPA 1977 DuAr ROLE EIS, supra note 62, app. A, at 1-13.
168. Columbia River Treaty, supra note 164, art. II.
169. BPA 1977 DRArr ROLE EIS, supra note 62, app. A, at 1-13.
170. Columbia River Treaty, supra note 164, art. VI.
171. Id. arts. V, VII.
172. BPA 1977 DRAFT ROLE EIS, supra note 62, app. C, at 11-78; see text
accompanying note 187 infra.
173. Columbia River Treaty, supra note 164, Preamble.
174. Id. Article VIII (4) provides:
The bypassing at dams on the main-stem of the Columbia River in the
United States of America of an amount of water which could produce usa-
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as a practical matter, power is no longer returned to Canada
under the treaty because the Canadians long ago sold their power
benefits to United States utilities who subsequently transfered
their acquisition to BPA through a complicated series of contrac78
tual agreements.
Although the treaty itself does not sanction the management
of FCRPS exclusively or predominantly for power purposes, the

planning processes it generated have materially contributed to
the disenfranchisement of fisheries concerns in the operation of
the system. Most significantly, it gave impetus to the signing of

the 1964 Pacific Northwest Coordination Agreement,17 a longterm contractual agreement among the Corps of Engineers, BPA
and fourteen public and private utilities,17 7 which formalized a
number of operational principles previously followed by members
of the Northwest Power Pool. 17 8 In brief, the Coordination Agreement provides for the exchange of several types of energy among
participating projects in order to facilitate integrated coordination of the entire system of federal and nonfederal dams.17 9 Coordination is essentially accomplished through an annual operating
plan that serves as the fundamental guide to the system's monthby-month operation. 6 0 Through this contractually-grounded plan
ble energy equal to the energy component of the downstream power benefits to which Canada is entitled but not delivered to Canada under Article
V or disposed of in accordance with paragraphs (1) and (2) at the time the
energy component was not so delivered or disposed of, is conclusive evidence that such energy component was not used in the United States of
America and that the entitlement of Canada to such energy component is
satisfied.
175. See text accompanying note 209 infra.
176. Pacific Northwest Coordination Agreement, Agreement for Coordination
of Operations Among Power Systems of the Pacific Northwest, Contract No. 1402-4822 (1964) [hereinafter cited as Coordination Agreement]. Section l(a) of the
Coordination Agreement provides that it will expire June 30, 2003.
177. All of the operators of the dams included in this study are signatories of
the Coordination Agreement, except the Idaho Power Company which, however, is
a member of the Northwest Power Pool. See BPA 1977 DRAFT ROLE EIS, supra
note 62, app. A, at 11-27, 11-29 to -30.
178. See text accompanying notes 90-91 supra. The evolution of the Northwest Power Pool is described in BPA 1977 DRAFT ROLE EIS, supra note 62, app.
A, at 11-27 to -28.
179. BPA 1977 DRAFT ROLE EIS, supra note 62, app. A, at 11-30; BPA 1980
REVISED DRAFT ROLE EIS, supra note 68, at IV-13 to -14 (describing the exchange
of storage capacity, interchange energy, in lieu energy, and reserve pooling).
180. BPA 1980 REVISED DRAFT ROLE EIS, supra note 68, at 11-14.
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and other similar contractual agreements, 8 ' the region's public
and private electric utilities have developed coordinanted planning and technical operating procedures referred to as the "one
utility concept."'' 82 In theory, an integrated system could make it
easier to satisfy the streamflow needs of anadromous fish by minimizing power losses and ensuring their equitable distribution. In
practice, however, despite the fact that the Coordination Agreement contains a provision'8 8 disclaiming any intent to affect
nonpower uses of the participating water projects 8 4 implementation of the Agreement has almost exclusively been aimed at maximizing hydropower benefits.' 6
The Columbia River Treaty did more than spawn the Coordination Agreement's integrated plans and its formalization of the
"one utility concept." By creating an additional 20 million acrefeet of storage, the treaty induced the installation of additional
generating capacity at a number of projects with the objective of
capturing the increased power potential.186 As of April 1, 1979,
there were project modifications under construction at Bonneville, Chief Joseph, Grand Coulee, Libby, and Lower Monumental
Dams. 87 These modifications will enable FCRPS water projects
181. See section IV infra.

182. BPA 1980

REVISED DRAFT ROLE EIS, supra note 68, at 1-10.
183. The Columbia River Treaty contains a similar provision. See text accompanying notes 173-74 supra.
184. The Coordination Agreement, supra note 176, § 15 provides:
Nothing in this agreement shall require a party to operate a Project in a
manner inconsistent with its requirements for nonpower uses or functions,
and no party shall be considered in violation of this agreement or suffer any

penalty thereunder because of any Project operation undertaken in good
faith for the purpose of preserving priority to such nonpower uses or functions, or of protecting against harm to human life or property.
In addition, § 16 of the Coordination Agreement stipulates that "[tihis agreement

is subject to the regulatory powers of any federal or state agency having
jurisdiction."
185. This is most starkly reflected in BPA's list of regional electric energy
principles and objectives, which wholly ignore the aquatic impacts of hydroelectric
power generation. BPA 1980 REVISED DRAFT ROLE EIS, supra note 68, at 1-8 to -9.
See also id. at IV-273: "Regulation of the Columbia and Snake River system is
currently dominated primarily by power requirements ......
186. See, e.g., U.S. ARMY CORPS OF ENGINEERS, PORTLAND DISTRICT, FINAL ENVIRONMENTAL

(1971); U.S.

STATEMENT:

SECOND

POWERHOUSE,

BONNEVILLE

LOCK

ARMY CORPS OF ENGINEERS, WALLA WALLA DISTRICT, FINAL

NARY SECOND POWERHOUSE

AND

DAM

EIS: Mc-

(1976).

187. See BPA 1980 REVISED

DRAFT ROLE

EIS, supra note 68, at IV-4. See
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to increase considerably their peak load capacity,188 a central element of the Pacific Northwest's projected hydrothermal energy
mix.1"9 Unfortunately, increased reliance on hydropower for peaking purposes will result in significant and frequent fluctuations in
streamflows, with acknowledged adverse effects on migratory
10
fish. 0
Until recently, hydropower interests devoted comparatively
little attention to the effects of installing additional generating
capacity upon aquatic life. However, a recent Ninth Circuit decision enjoining construction of a re-regulating dam below the
Libby project as unauthorized by Congress,"91 along with a subsequent GAO investigation questioning the Corps of Engineers'
benefit-cost calculus for the Libby additions, 192 may indicate that
future modifications will receive closer scrutiny. By focusing on
the Corps' failure to consider nonconstruction alternatives, such
as peak load pricing, intertie power exchanges, load management,
also BPA 1977 DRAFT ROLE EIS, supra note 62, app A, at 111-42 to -45 (describing
the effects of peaking modifications at Grand Coulee, Chief Joseph, Bonneville,

and the Corps' lower Snake dams).
188. BPA 1977 DRAFT ROLE EIS, supra note 62, app. A, at 111-6.
189. See BPA 1980 REVISED DRAFT ROLE EIS, supra note 68, at IV-35
(describing the use of thermal plants at constant output to meet baseloads, while
employing hydropower to fulfill variable peak loads).
190. Id. at IV-10, IV-22, IV-112 to -113, IV-121, IV-275. For a series of graphs
depicting increased streamflow fluctuations, see BPA 1977 DRAFT ROLE EIS, supra
note 62, app. A, at 111-19 to -37.
191. Libby Rod and Gun Club v. Poteat, 594 F.2d 742 (9th Cir. 1979). Although the court blocked construction of the downstream re-regulating dam, it
declined to enjoin installation of additional units at the Libby project itself for
failure to prepare an environmental impact statement. The court's questionable
rationale for refusing the latter injunction was that "no adverse environmental
impact [would result] from the addition of the turbines alone. ... Id. at 747-48.
192. U.S. COMPTROLLER GENERAL, MONTANA'S LIBBY DAM PROJECT: MORE
STUDY NEEDED BEFORE ADDING GENERATOR AND A REREGULATING DAM, REP. No.

EMD-80-25 (1979). The report determined that the Corps: (1) used antiquated
benefits by, inter alia, assigning an inordinately high value to hydropower for the
purposes of comparision to alternate forms of power; (2) used a discount rate, for
the purpose of determining present value of future energy benefits, that was about
half the rate established by the U.S. Water Resources Council; and (3) excluded
both wildlife/recreation losses and certain construction costs from the benefit-cost
analysis. The GAO incorporated the necessary adjustments into the benefit-cost
analysis and arrived at a benefit-cost ratio of 0.58 to 1-substantially lower than
the original 2.3 to 1 ratio calculated by the Corps. Id. at 6-10.
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cogeneration, and combustion turbine generation,193 the GAO Report might mean that past assumptions about the priority of increased hydropower capacity over other FCRPS purposes are being reevaluated. ' "
This historical review of FCRPS development discloses no

congressional mandate that hydropower was to dominate other
uses of the system. On the contrary, power generation was clearly

viewed as an incidental benefit,0 5 to be derived only where consistent with the primary functions of the dams (navigation, flood

control, and irrigation) and with downstream flow regulation included as an express authorization of some projects. While only
the McNary authorization expressly provided for anadromous fish

protection, ' " the legislative history of virtually every FCRPS
component evinces a strong solicitude for taking all possible mea-

sures to avoid negative effects on the fisheries. Along with the fact
that all of the projects discussed contain open-ended authorizations such as "other purposes" or "other beneficial uses,"'

1

this

193. The report further asserted:
In our opinion, the questions surrounding [the Libby additions] represent
another example of the leadership void in this region. No entity is responsible for determining the best options to meet regional energy needs or for
encouraging utilities and customers to adopt measures to better manage
power use. Without such leadership and perspective, independent agencies
such as the Corps can construct multimillion dollar projects that may be
much more costly than other available options, including load management,
conservation and peak load pricing.
Id. at 26.
194. Astonishingly, this recognition is shared by at least one person at BPA:
"Power needs now take a back seat not only to irrigation, but also to fish protection." BPA 1979 ANNUAL REPORT, supra note 3, at 30. For persuasive evidence
that BPA's actions contradict these words, see Letter from U.S. Dep't of Commerce, Nat'l Oceanic and Atmospheric Administration, Nat'l Marine Fisheries
Service to Bonneville Power Administration, Comments on Revised Draft Role
EIS (June 12, 1980).
195. Thus, federal power marketing statutes limit BPA to the marketing of
"surplus power." In discussing the significance of this limitation, BPA has stated
"that the surplus power concept rests on the premise that such Federal hydroelectric power was developed incident to some other purpose, mainly reclamation,
navigation, or flood control." BPA 1977 DRATr ROLE EIS, supra note 62, app. C, at
111-2. See also Hittle, supra note 36, at 253 (acknowledging the statutory superiority of navigation and flood control over hydropower generation).'
196. See text accompanying note 105 supra.
197. It is true that historically in western states the term "beneficial use"
signified consumptive uses such as irrigation, stock watering, and domestic use.
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legislative history presents a persuasive argument that FCRPS
dams should be operated in a manner consistent with
anadromous fishi requirements.
Several judicial and administrative interpretations of the discretion afforded federal water managers demonstrate that sufficient authority already exists to manage the basin's dams to minimize effects on the fisheries. 1" Enactment of statutes such as the
Fish and Wildlife Coordination Act and the National Environmental Policy Act, considerably narrows the administrative discretion of federal water managers. Their failure to make fisheries
protection a fundamental objective of FCRPS operations is arguably a violation of federal law. 1 "9 The series of contractual
agreements often used to support the system's bias towards power
maximization hardly justifies the transformation of multiple-use
objectives into dominant-use management.
To determine how best to reconcile hydropower and fisheries
objectives, it is necessary to understand the FCRPS operational
decisionmaking processes. The next section of this Article will explain the key hydropower planning and generation decisions
which influence the management of Columbia Basin streamflows.
Subsequent sections will analyze in greater detail both the authority and obligation to give parity to fisheries concerns when
making hydropower decisions and will suggest alterations in existing decisionmaking criteria that can ensure that such equal
consideration takes place.
IV. KEY

DECISONMAKING POINTS IN THE OPERATION OF THE

FCRPS
To understand FCRPS operational practices, it is necessary
to survey a complicated series of contractual agreements which,
However, in recent years the Pacific Northwest states have amended their water
codes to include preservation of streamflows as a beneficial use. See generally
Huffman, supra note 8. Given consistent congressional deference to the states in
the water law area, there is no compelling reason why the inclusion of this term as

an authorized project purpose should not be interpreted as a conscious intent to
respect changes in state water law. Similarly pliable provisions in the Constitution
have long been judicially recognized as a means for accommodating changes over
time. See, e.g., J. ELY, DEMOCRACY AND DISTRUST: A THEORY OP JUDICIAL REVIEW
13-14 (1980).
198. See section IV infra.
199. See section VI infra.
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as indicated above, grew out of the 1964 ratification of the Columbia River Treaty.20 0 Neither the treaty nor any federal statute
mandated these contracts; instead, federal water managers and
public and private utilities agreed to them in an effort to maximize the hydroelectric potential offered by a coordinated system
of water projects. To the extent that these agreements, or the operational procedures they establish, overlook statutorily imposed
duties,20 ' they are of course vulnerable to judicial attack.
This overview does not purport to detail all of the intricacies
involved in managing the complex FCRPS system. 202 Rather, it is

designed to illustrate the principal operational agreements and
procedures by which it is run. By pinpointing those key decisionmaking junctures which materially affect Columbia Basin streamflows, this section provides a basis for assessing how hydropower
operations and fisheries protection can be harmonized. Subsection A explains the annual plans which govern the system's operation. Subsection B examines some of the procedures which
translate these plans into daily operations. Subsection C considers two types of power sales - those associated with provisional
storage drafts and the Pacific Southwest Intertie - which attest
to the considerable flexibility possessed by the FCRPS to both
manipulate and accommodate changes in streamflows.
A.

Annual Plans

Crucial to planning the coordinated FCRPS operation is a series of annual plans prepared pursuant to the Columbia River
Treaty and the Pacific Northwest Coordination Agreement. More
detailed operational procedures must conform to the standards
set by these plans. The treaty requires that an Assured Operation
Plan and a Detailed Operation Plan be prepared each year for the
four treaty projects 02 by a committee consisting of representatives of the British Columbia Hydro and Power Authority, the
Bonneville Power Administration, and the Corps of Engineers .2"
The Assured Plan is actually an operating plan for the fifth year
200. See notes 173-75 & 185 supra and accompanying text.

201. See section VI infra.
202. See generally Hittle, supra note 36, at 257-74.
203. The four treaty projects are: Libby, Duncan, Mica, and Keenleyside. Columbia River Treaty, supra note 164, at ii.
204. 1979 COLUMBIA RIVER MGMT. REP., supra note 15, at 111.
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beyond the immediately succeeding year, effectively giving both
the United States and Canada a five year warranty regarding the
operation of treaty storage. 0 5 The Detailed Plan concerns the
next operating year, and any deviation from the Assured Plan
(developed five years before) must be agreed upon by both British Columbia Hydro and the United States agencies.'0

The Detailed Plan for the treaty projects essentially forms
part of the annual operating plan prepared under the Pacific
Northwest Coordination Agreement, which incorporates the storage releases agreed to under the treaty.2 0 7 Although the treaty
terms give Canada one-half of the increased hydropower generated at the downstream dams attributable to Canadian storage, 06
shortly after the treaty was signed Canada elected to sell its
power entitlements for a period of thirty years to a confederation
of United States utilities. The utilities, in turn, transferred their
interest in these variable entitlements to BPA in exchange for
guarantees of firm power.' 0 9 Thus, no power will be returned to
Canada under the treaty before 1998.210 By enabling the utilities
to trade energy (average power output) for capacity (maximum
power output) the power exchange agreements provide the utilities with increased peak load capacity and furnish BPA with
greater capability to meet firm loads. Unfortunately, they also
place a heavy burden on FCRPS dams to increase river fluctuations to meet peak demands.211 This burden is met only with sig212
nificant adverse effects on anadromous fish.
The operating criteria in the Coordination Agreement's annual plan are based on an assessment of electric generating capabilities, load forecasts, and historic streamflows and determine on
205. BPA 1977 DRAr ROLE EIS, supra note 62, app. A, at 1-15.

206. Id.
207. Coordination Agreement, supra note 176, § 6(b)(1).
208. Columbia River Treaty, supra note 164, art. V.
209. BPA 1977 DRAT ROLE EIS, supra note 62, app. A, at 1-28 to -29.
210. BPA's Canadian entitlements expire 30 years after the scheduled completion of each of the Canadian treaty projects, or 1998 in the case of the Duncan

dam, 1999 for Keenleyside, and 2003 with respect to Mica. Id. at 1-28.
211. Id. at 1-34. See also id., part 2, at VII-24. "The net effect of the [exchange agreement] on the FCRPS, then, is a general increase in daily fluctuations

of river levels and a requirement to provide greater weekly, monthly, and seasonal
shaping." Id. at 1-30. "Shaping" the capability of generating plants to meet demands is also referred to as "load factoring." See id., app. C, at 11-61 to -63.
212. See note 31 supra.
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a month-by-month basis how the system will meet projected

loads.'1 s Monthly energy and peak load estimates are derived
from annual reports compiled by the Pacific Northwest Utilities
Conference Committee (PNUCC), a consortium of Northwest

Power Pool Utilities. "" In terms of system operations, the key
components of the annual plan are reservoir "rule curves," or op-

erating guides, which indicate how the reservoir is to meet various
functions over the course of the year. A reservoir rule curve
prescribes a schedule of monthly elevations and is actually the
product of several different rule curves pertaining to flood control, power generation, and refill capability."5' It should come as
no surprise that there are no fish migration rule curves.
213. BPA 1980 REVISED DRAFT ROLE EIS, supra note 68, at IV-14; BPA 1977
DRAFT ROLE EIS, supra note 62, app. A, at 11-33. Implementation of the annual
plans is facilitated by the Columbia River Water Management Group, an interagency committee composed of representatives of federal and state agencies involved in the operation and management of Columbia Basin water projects. The
Water Management Group helps to coordinate project and system operations by
compiling data of project operations, refining streamflow forecasting procedures,
and implementing a hydrometeorological reporting network. The Water Management Group meets at least monthly and prepares an annual Water Management
report that provides a valuable catalogue of significant water management activities. See generally 1979 COLUMBIA RIVER MGMT. REP., supra note 15.
214. BPA 1977 DRAF ROLE EIS, supra note 62, app. A, at 11-34. The PNUCC
and its planning assumptions are detailed id. at 11-2 to -20. Unlike the Coordination Agreement's annual plans, which are designed to ascertain how existing facilities can meet projected loads, PNUCC plans are aimed at those additional facilities which it believes are necessary to meet anticipated loads in its 11 and 20 year
planning horizons. Id. at 11-33, 11-4. PNUCC plans characteristically forecast deficiencies in peak load capabilities, implicitly urging additional facilities construc-

tion or greater river fluctuations. See, e.g., PACIFIC NORTHWEST UTILITIES CONFERENCE COMM., WEST GROUP FORECAST OF POWER LOADS AND RESOURCES, July 1980June 1991, at 2-5 (1980). Noting that PNUCC forecasts during the period 1973-77
overestimated peak load demands by nearly eight percent, the GAO recently
charged that PNUCC forecasts were "overly conservative" because: (1) the variables used for forecasting differed among its member utilities; (2) no allowances
were made for price elasticity; and (3) its forecasts were seldom formally checked
for accuracy. U.S. COMPTROLLER GENERAL, REVIEW OF PEAKING POWER NEEDS IN
THE PACIFIC NORTHWEST REP. No. EMD-80-46, at 8-9 (Jan. 4, 1980) [hereinafter
cited as 1980 GAO REPORT]. Nevertheless, BPA's policy is to base its planning on
PNUCC forecasts. BPA 1977 DRAFT ROLE EIS, supra note 62, app. A, at II-1.
215. 1979 COLUMBIA RIVER MGMT. REP., supra note 15, at 119. The 1979-80
annual rule curve for nine Corps dams and a chart depicting seasonal regulation
considerations are found in id. at 121-23. Flood control, critical, energy content,
and variable energy content rule curves are described in id. at 141. See also BPA
1977 DRAFT ROLE EIS, supra note 62, app. A, at 11-35 to -39, 111-46 to -48.
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B.

Daily Operations

Translating the rule curves contained in the annual plans
into daily project operations is accomplished through a variety of
techniques established under a number of additional agreements.
BPA prepares a weekly operating plan which refines the estimates
in the rule curves with recent energy loads, streamflows, and
weather forecasts." ' Since BPA itself does not operate FCRPS
water projects, it has entered into Memoranda of Understanding
(MOU) with the basin's federal water project operators, the Corps
of Engineers and the Water and Power Resources Service. The
MOU between BPA and the Corps calls for the development of
"detailed operating arrangements" and stipulates that the Corps
will operate its projects to generate electric power according to
power schedules developed by BPA. 17 Operations are also subject
to alteration by the Corps' Division Engineer on a number of
grounds, including a determination that BPA's schedule would
impair the effective operation of a particular project's fish passage
facilities. 18 Significantly, the MOU stipulates that the Corps will
override BPA power schedules to avoid harmful effects on fish
and wildlife only "insofar as practicable. 21 9 Similar MOUs between BPA and the Water and Power Resources Service provide
BPA with the use of storage water at Grand Coulee and Hungry
Horse for power purposes.23 0 Operational coordination with the
nonfederal projects on the mid-Columbia is accomplished through
principles established by the Mid-Columbia Hourly Coordination
21
Agreement.2
While BPA's weekly operating plan is the key link between
the annual rule curves and actual streamflows, 222 there can be
216. BPA 1977 DRAFT ROLE EIS, supra note 62, app. A, 11-40.

217. Id. at 1-7. A BPA-Corps Coordination Group carries out the details of
the MOU. Id. at 1-8.
218. Id. Other grounds for deviating from BPA's power schedules include
protection of generating equipment, conflicts with other express project purposes,
infringement of third party property rights, and interference with downstream
construction or maintenance activities. Id. at 1-7 to -8.
219. Id. at 1-8.
220. Id.
221. Id. at 11-31 to -32. Although the second mid-Columbia agreement expired without renewal in 1975, BPA's Draft Role EIS notes that its principles still
guide the moment by moment operation of the projects. Id. at 11-32.
222. See id. 11-10, 11-40; BPA 1980 RzvISED DRArr ROLE EIS, supra note 68,
at IV-14. The Corps notes that power generation "is the primary factor determin-
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daily and hourly alternatives in flow manipulation. These occur
largely through the aid of a number of computer programs employed by BPA's Dittmer System Control Center. 228 Many of
these system adjustments are made on the basis of daily briefings

conducted by the Corps' Reservoir Control Center or via telephone requests.2 Documentation of hourly operational decisions
is possible through the Columbia Basin Teletype Circuit;2 2 5 charts
documenting reservoir manipulations are available in the Corps'
monthly Reservoir Regulation Reports.226 Although this inte-

grated system offers significant opportunities to provide flows and
spills to facilitate fish passage, fisheries interests have not closely
scrutinized either 7the monthly plans or the weekly, daily, and
hourly schedules. 1
C. Flexing the System: Provisional Storage Drafts and the
Southwest Intertie
Fisheries interests advocating FCRPS storage releases to pro-

vide streamflows for downstream migrating fish are likely to be
met with a complex array of operational rule curves which apparently justify refusals to accommodate fisheries requirements.2 8
ing main-stem project releases." RESERVOIR CONTROL CENTER GUIDANCE MEMO,
supra note 62, at 88.
223. See, e.g., RESERVOIR CoNROL CENTER GUIDANCE MEMO, supra note 62, at
95-96, 129 (describing the functions of a number of computer programs including
"Daily Estimates of Reservoir Regulation and Power Generation," "Hydro-System
Hourly Regulation Analysis," and "Hourly Load Distribution and Pondage Analysis"). See also id. at 98; BPA 1977 DRAFr ROLE EIS, supra note 62, app. A, at 1-8
(describing the Dittmer Center).
224. RESERVOIR CONTROL CENTER GUIDANCE MEMO, supra note 62, at 42, 11112; BPA 1977 DRAFT ROLE EIS, supra note 62, app. A, at 11-41.
225. RESERVOIR CONTROL CENTER GUIDANCE MEMO, supra note 62, at 47, 87.
See also BPA 1977 DRAFT ROLE EIS, supra note 62, app. A, at 11-20 (noting the
existence of studies on the effect of hourly operations on "nonpower river uses and
the environment").
226. RESERVOIR CONTROL CENTER GUIDANCE MEMO, supra note 62, at 133.
Reservoir Regulation Manuals are prepared on individual projects and on the Co-

lumbia Basin itself. Id. at 73, 131-33.
227. It is true that the Columbia River Water Management Group's Committee on Fishery Operations has been instrumental in recent years in securing what
flows have been provided to downstream migration fish. But this has occurred
largely on an ad hoc, emergency basis. See, e.g., 1978 COLUMBIA RIVER MGMT.
REP., supra note 33, at 107-09.
228. See, e.g., E. CHANEY & T. PERRY, supra note 10, at 33, 40-41 (describing
the refusal of power interests to provide fishery flows in the summer of 1975).
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However, the absence of fisheries considerations in the rule curves
is of questionable legal validity.2 9 Moreover, storage releases in
excess of what the rule curves authorize are often made to supply
provisional power to industries and utilities.230 These "provisional
storage" drafts generally involve releases of water for power production earlier in the year than programmed in the reservior's energy content (or refill) rule curve. "8 In critical low flow years
these energy advances could result in a failure to refill the reservoir. 2 3 However, FCRPS provisional storage drafts have a thirty
year history, 33 and the fact that only in the drought year of 1973
was there any danger of failure to refill attests to the elasticity
inherent in the operation of the system.13 4 A system that is capa-

ble of annually supplying approximately 2.4 million acre-feet of
water in provisional storage drafts to produce 2 million megawatt
hours in advance energy for industrial purchasers, " 5 yet cannot
provide dependable flows for migratory fish, simply is not functioning as a multiple-use system.
The fact that provisional storage operations usually occur in
the late summer or early fall 8s may help to explain why power
interests resist storage releases to aid the spring downstream fish
migration. In some years, providing fish flows in the spring could
reduce the system's capability of supplying energy advances later
in the year. However, fish flows do not necessarily reduce the ability of the FCRPS to generate hydropower; for the most part, they
only alter the times at which it is produced.23
229. See section VI infra.
230. BPA 1980 REVISED DRAFT

ROLE EIS, supra note
DRAFT ROLE EIS, supra note 62, app. A, at 111-49.

7

Unfortunately,

68, at IV-22; BPA 1977

231. BPA 1977 DArr ROLE EIS, supra note 62, app. A, at 111-183.
232. Id. at 11-48, 111-50. In this circumstance the entity receiving the advance
energy must replace it via power purchases from other sources or by curtailing its
own power demands. Id. at 111-49.
233. Provisional energy drafts began with the completion of the Hungry
Horse project in 1954. Id. at 11-42 to -45.
234. Id. at 11-44. This is largely due to the conservative nature of the energy
content rule curves providing a high probability of refill. See id. at 11-43.
235. Id. at 111-51. Over 1.2 million "thousand-second/foot-days" are annually
committed to provisional storage drafts. According to a BPA attorney, a "thousand-second/foot-day" is equivalent to 1.98345 acre-feet. Telephone conversation
with Preston Michie, Office of General Counsel, Bonneville Power Administration
(Sept. 8, 1980).
236. BPA 1977 DRArr ROLE EIS, supra note 62, app. A, at 111-50.
237. This assumes that the dams are equipped with fish bypass facilities and
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once electric power is generated, it cannot be stored for future
use, and the spring downstream migration season does not coincide with high regional electric energy consumption. However,
surplus electric power generated at FCRPS dams has long been
marketed in California via the Pacific Southwest Intertie 8 For
example, in 1976, more than 17 million megawatt hours were sold
to California utilities.8 8 ' If these sales are timed to coincide with
spring fish flows, there exists the attractive possibility that fish
flows could simultaneously help meet peak power demands in
California and increase firm power capability in the Northwest,
since BPA's power sale contracts require California utilities to
return firm power to the Pacific Northwest.24 0 Because BPA estimates that if sales of secondary power (of which Intertie sales are
a part) were eliminated, long-term revenues from firm power sales
would have to be increased by twenty-five percent,"4' fish flows
might actually contribute to the stabilization of regional energy
rates.""'
V. THE SCOPE OF THE FCRPS WATER MANAGERS' MANDATE:
THE AUTHORITY AND OBLIGATION TO PROTECT ANADROMOUS FISH

Having detailed the history of Columbia Basin dam authorizations and surveyed the principal mechanisms by which the system is operated, the preliminary question is whether FCRPS
water managers possess authority and obligation to accommodate
migratory fish requirements in the management of the dams. The
more significant question is how to fulfill the obligation to embrace fisheries protection in FCRPS operations; that issue will be
considered in the next section. The initial question would be accorded only passing mention but for the fact that Columbia Basin
water managers have asserted so persistently that they have no
employ operating techniques such as sequential load dropping to minimize spills
of water around the dams. See notes 34-35 supra and accompanying text.
238. See BPA 1980 DRmT RoLE EIS, supra note 68, at IV-60 to -64. California sales of power generated at FCRPS dams are restricted by the Northwest

Preference Act of 1964 to that for which there is no demand in the Pacific Northwest and which would otherwise be wasted. 16 U.S.C. §§ 837-837h (1976).
239. BPA 1980 DRArr RoLE EIS, supra note 68, at IV-62.
240. Id. at IV-62.
241. Id.

242. The sales also benefit California by displacing high-cost, polluting oil
and gas-fired thermal resources. Id. at IV-63. On the potential linkages between
Intertie Power sales and fish flows, see E. CHANEY, supra note 4, at 19-21.
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authority to protect anadromous fish. 43 Seldom have such spurious allegations proved effective for so long.

Overcoming these unfounded assertions has been made considerably easier by section II's catalogue of forty years of legislative history exhibiting consistent concern for anadromous fish,

and section III's revelation that the operation of FCRPS predominately for hydropower is largely a consequence of contractual
agreements. Nevertheless, a review of pertinent judicial and ad-

ministrative interpretations of the scope of authority possessed
by federal water managers confirms the proposition that there exists sufficient authority to justify taking measures for the protec-

tion of the basin's migratory fish resources.
While judicial interpretation of statutes authorizing water
projects is sparse, those cases that do construe such statutes pro-

vide considerable latitude with respect to the purposes for which
the projects may be operated.2

44

For example, in a condemnation

proceeding brought in connection with the construction of the
Benbrook Dam on Texas' Trinity River, a project authorized by

the same River and Harbor Act of 1945 that sanctioned five Columbia Basin projects, 45 a landowner objected to the flooding of
his property on the grounds that the Corps of Engineers was taking it for recreational purposes. The landowner asserted that this
was inconsistent with the Act's authorization of the project for

"navigation, flood control, and allied purposes."'

46

The Fifth Cir-

cuit rejected this contention, ruling that the Corps had the discre243. See notes 173-175 & 185 supra and accompanying text.
244. This is a mixed blessing. The broad authority conferred upon FCRPS
water managers has in the past enabled them to overlook anadromous fish protection. Section V will demonstrate, however, that though this authority may be
broad, a number of congressional enactments impose requirements calling for detailed consideration of the impacts upon fisheries of all significant operational decisions. For now, the task is merely to dispel the notion that federal water managers lack the discretion to protect fish in their management of the FCRPS.
245. The law authorized the project as follows: "The improvement of the
Trinity River and tributaries, Texas, for navigation, flood control, and allied purposes is hereby approved and authorized in accordance with the reports contained
in House Document numbered 403, Seventy-seventh Congress." River and Harbor
Act of 1945, ch. 19, § 2, 59 Stat. 10, 18. The Columbia Basin projects authorized
by the 1945 statute are Ice Harbor, Little Goose, Lower Granite, Lower Monumental, and McNary. See notes 101-03 supra and accompanying text.
246. United States v. 2,606.84 Acres of Land, 432 F.2d 1286, 1291 (5th Cir.
1970).
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tion to determine that recreation was one of the "allied purposes"
mentioned in the authorizing Act.24 7 The court concluded that
recreation was an authorized project purpose because Congress
had, in another statute, established a policy that recreational uses
should be accommodated at Corps' projects. 2 48 Considering that
virtually all FCRPS projects were authorized for "other purposes" or "other beneficial uses,"2 4 9 and given forty years of legis-

lative history expressing concern for the compatibility of Columbia Basin water projects with anadromous fish, 250 the Fifth
Circuit's reasoning indicates that the Corps is empowered to include fisheries protection as an authorized function of its FCRPS
251

dams.

Additional support for the proposition that there is sufficient
authority to operate FCRPS in a manner that minimizes adverse
effects on migratory fish is found in the Supreme Court's High

Mountain Sheep Dam opinion.2 52 Overturning a Federal Power
Commission decision to issue a license to the Pacific Northwest
Power Company's proposed dam on the middle Snake, the Court
interpreted section 10(a) of the Federal Power Act 25' to require

the Commission to explore the effect of the proposed dam on the
247. Id.
248. Id. (citing United States v. Reynolds, 397 U.S. 14 n.1 (1970)).
249. See note 197 supra and accompanying text.
250. See section II supra.
251. Other courts have looked to congressional documents containing basinwide and project plans (such as those cited in section II supra) for assistance in
determining whether given purposes are authorized functions of the projects. See,
e.g., United States v. 361.91 Acres of Land, No. 994 (D. Mont. April 10, 1965),
where the court found that one of the Senate Documents in accordance with
which the Clark Canyon Dam was authorized indicated that considerations for the
protection of fish and wildlife were included in the overall plan for the development of the Missouri River Basin. On that basis, the court held that wildlife preservation was among the authorized purposes of the Clark Canyon Project.
252. Udall v. Federal Power Comm'n, 387 U.S. 428 (1967).
253. The Act directs that licensed projects be best adapted to comprehensive
water development plans promoting, among other things, "recreational purposes."
All licenses issued under this Part shall be on the following conditions: ...
That the project adopted,. . . shall be such as in the judgment of the Commission will be best adapted to a comprehensive plan for improving or developing a waterway or waterways for the use or benefit of interstate or
foreign commerce, for the improvement and utilization of water-power development, and for other beneficial public uses, including recreational
purposes.
16 U.S.C. § 803(a) (1976).

Electronic copy available at: https://ssrn.com/abstract=2952075

1981)

HYDROPOWER v. SALMON

preservation of anadromous fish for commercial and recreational
purposes. " 4 Although the Court's opinion contained strong language concerning the Commission's duties under the Federal
Power Act to protect migrating fish, 5 5 it also relied on two subsequently enacted statutes, the Anadromous Fish Conservation
Act " and the Fish and Wildlife Coordination Act,257 in determining that the Commission had an affirmative obligation to embrace
fisheries protection along with its other statutory duties. A similar
obligation must also exist from the fusion of the statutes authorizing FCRPS dams with subsequently enacted statutes such as
254. 387 U.S. at 450.
255. Justice Douglas wrote:
The objective of protecting "recreational purposes" means more than that
the reservoir created by the dam will be the best one possible or practical
from a recreational viewpoint. There are already eight lower dams on this
Columbia River system and a ninth one authorized; and if the Secretary [of
the Interior] is right in fearing that this additional dam would destroy the
waterway as spawning grounds for anadromous fish (salmon and steelhead)
or seriously impair that function, the project is put in an entirely different
light. The importance of salmon and steelhead in our outdoor life as well as
in commerce is so great that there certainly comes a time when their destruction might necessitate a halt in so-called "improvement" or "development" of waterways. The destruction of anadromous fish in our western
waters is so notorious that we cannot believe that Congress through the
present Act authorized their ultimate demise.
Id. at 437-38 (footnotes omitted).
256. 16 U.S.C. §§ 757a-757f (1976). Enacted in 1965, the Act authorizes the
Department of the Interior and the National Oceanic and Atmospheric Administration to enter into cost-sharing agreements with states and other nonfederal entities to provide for the conservation, development and enhancement of
anadromous fishery resources. During its first 12 years, the Act provided over $24
million for construction, research, fish production, operation and maintenance of
facilities management coordination and planning, with an estimated dollar value
in fisheries benefits of over $440 million. S. REP. No. 174, 96th Cong., 1st Sess. 1-2,
reprintedin [1979] U.S. CODE CONG. & AD. NEws 1866, 1866-67. However, § 5 of
the Act makes it inapplicable to the Columbia Basin, deferring to the provisions
of the Mitchell Act. See note 76 supra. Nevertheless, this did not prevent the
Supreme Court in the High Mountain Sheep Dam case from ruling that the Act
must read in pari materia with the Federal Power Act. 387 U.S. at 438. The Court
also stated that § 2 of the Act, which authorizes the Secretary of the Interior to
conduct studies on the conservation and enhancement of anadromous fish, gives
the Secretary "special standing to appear, to intervene, to introduce evidence"
before the Federal Power Commission on proposed river development programs.
Id. at 438-40.
257. 16 U.S.C. §§ 661-666c (1976). The Coordination Act is discussed in
greater detail in section VI infra.
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the National Environmental Policy Act and the Fish and Wildlife
Coordination Act, since the latter supplement preexisting author258
ities with environmental criteria.

A more explicit precedent for the proposition that federal
water managers can and must consider the fisheries impacts of
hydropower operations is a decision by the District Court of Oregon in a suit brought by the Confederated Tribes of the Umatilla
Reservation challenging proposed modifications of FCRPS
projects to increase peak power generating capacity.2

9

Declaring

that FCRPS peak power operations by the Corps or BPA cannot
"impair or destroy" the tribes' treaty-guaranteed fishing rights,
the court ordered the Corps to provide the tribes with an annual
report on the status of all fisheries research pertaining to the Columbia River and its tributaries.2 60 As a result of the suit, BPA
signed a "Memorandum of Understanding" with the tribes, in
which BPA acknowledged that "operation of the [FCRPS] may
be subject to restraints on peaking and rates of flow for the protection of the fishery resource, even though such restraints may
reduce power generation."' 1 BPA also agreed to help fund regional fisheries restoration programs and promised to seek legislative authority to do so if it determined its existing authorities
were inadequate.2'
Additional legislative authority proved unnecessary. When
BPA requrested an opinion from the Department of the Interior's
Regional Solicitor as to whether it had sufficient authority to
fund fisheries projects,' s the Regional Solicitor concluded that
operation of FCRPS projects is subject to constraints necessary to
258. See, e.g., Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970), cert. denied, 401
U.S. 910 (1971); see also text accompanying notes 267-70 and section VI infra. Of
course, Congress could preclude the effect of subsequently enacted statutes upon
federal water projects by including an express provision to that effect in project
authorizations. In the case of the FCRPS dams, however, this was not done, as is
evident from section III supra.
259. Confederated Tribes v. Callaway, No. 72-211 (D. Or. Aug. 17, 1973).
260. Id. at 7-8 (conclusion of law no. 4).
261. Memorandum of Understanding Between the Bonneville Power Administration and Columbia Basin Indian Tribes at 2 (Nov. 29, 1976).
262. Id. at 4.
263. In 1977, BPA came under the control of the newly created Department
of Energy. Prior to that, BPA was an agency of the Department of the Interior.
Department of Energy Authorization Act, 42 U.S.C. § 7152 (Supp. I 1977).
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protect or fulfill other purposes, including fisheries.2 6" In reaching

this conclusion, the Regional Solicitor observed that Congress and
the public have "continuously expressed a legislative and public
policy" of maintaining and restoring the Pacific Northwest's
anadromous fishery resources. 2" The opinion pointed to a longstanding congressional policy of requiring the preservation of the
resource, ranging from providing for fishways at basin dams to
authorizing a Corps of Engineers' compensation plan to restore

Snake River fish and wildlife lost as a result of the construction of
FCRPS projects." Applying the Supreme Court's rationale in the
High Mountain Sheep Dam case, 2 61 the Regional Solicitor con-

cluded that the National Environmental Policy Act 2s and the
Fish and Wildlife Coordination Act impose a duty upon the BPA
Administrator to take steps to protect the environment from the
direct effects of the agency's activities. "These acts," the Regional
Solicitor concluded, "show clearly that Congress has long and universally recognized that both the construction and operation of
power dams and facilities are to be made as compatible as possible with fish."' 2 "9As a result, he determined that not only the
264. Authority of the Bonneville Power Administration to Participate in
Funding a Program to Help Restore the Columbia Basin Anadromous Fishery, 83
Interior Dec. 589 (1976).
265. Id. The Regional Solicitor added that "the efforts to do so to date have
not been adequate." Id. at 589.
266. Id. at 590. Congress has expressed concern about the vitality of the
anadromous fishery resource in numerous instances: in the Act of June 30, 1978,
Pub. L. No. 95-308, § 8(a)(2), 92 Stat. 358, 359, Congress declared that "[tihe
vitality of the Columbia River estuary and marine environment is crucial to the
maintenance and enhancement of major fishery resources for the enjoyment and
livelihood of present and future generations"; in the Fish and Wildlife Act of 1956,
16 U.S.C. §§ 742a-742 (1976), Congress recognized the need to manage the resource so as to "assure the maximum sustainable production for the fisheries" and
declared that the Act is necessary to accomplish, inter alia, "a strong, prosperous,
and thriving fishery and fish processing industry"; in the Fishery Conservation
and Management Act of 1976, 16 U.S.C. §§ 1801-1882 (1976), Congress established
a fishery conservation zone with an outer boundary of 200 miles from the coast
and prescribed national standards for fishery conservation and management. See
also the Mitchell Act, supra note 76; the Anadromous Fish Conservation Act,
supra note 256.
267. See notes 255-58 supra and accompanying text.
268. See section V infra.
269. 83 Interior Dec. at 601. The Regional Solicitor added: "This is especially
true in the case of anadromous fish whose early rearing and spawning habitat and
whose migration routes to and from the sea are so critically impacted by hydroelectric projects." Id.
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BPA, but also the federal agencies that constructed and operate
the projects of the Columbia Basin, have the authority and the
responsibility to fund or provide for fisheries restoration or proto overcome or mitigate the negative effects of
tection programs
7
projects.1
the
This collection of authorities illustrates that Columbia Basin
water managers have not only substantial authority to operate the
FCRPS in a manner to minimize impacts on anadromous fish, but
also have a legal obligation to do so. The following section examines the means by which this obligation can be met.
VI.

ENSURING CONSIDERATION OF FISHERIES CONCERNS
IN HYDROPOWER OPERATIONS: A STRUCTURE FOR
ADMINISTRATIVE DECISIONMAKING

Demonstrating that federal water managers have both the
authority and the obligation to embrace fisheries protection as a
basic purpose of FCRPS operations will not in itself materially
improve the condition of the migratory fish resource. That task
cannot be initiated without significant changes in the hydropower
decisionmaking process. This section argues that the current decisionmaking structure can be made responsive to fisheries requirements by complying with both the spirit and letter of the National Environmental Policy Act and the Fish and Wildlife
Coordination Act.
A.

The National Environmental Policy Act and
Program Environmental Impact Statements

In addition to lending further credence to the proposition
that water managers have an obligation to consider fisheries protection in hydropower operations, the National Environmental
Policy Act (NEPA)171 provides mechanisms which can facilitate
decisions concerning the balance between energy demands and
fisheries requirements. Just as important, NEPA can ensure
270. Id. at 601. The opinion also noted that the Secretary of the Interior must
serve as trustee for certain Indian tribes having treaty fishing rights (including

those tribes having rights to fish in the Columbia River) and is therefore required
to protect them from actions which significantly and adversely affect fish habitat
and the number and quality of fish available. Id. See section VII(B) infra for a

discussion of this principle.
271. 42 U.S.C. §§ 4331-44 (1976).
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widespread public involvement in reaching these decisions. The
Act declares a comprehensive national commitment to protect
and restore environmental quality.2 7 2 However, while its goals are
lofty, they are also quite vague.27 As a result, the focus of atten-

tion during NEPA's first decade 7has been on the means the statute prescribes to reach its ends.' 4
One express, but often overlooked, NEPA provision obligates
the federal government to use "all practicable means" to improve
and coordinate federal plans, functions, and programs to achieve
its goals.'7 NEPA also directs federal agencies to alter their decisionmaking procedures in a number of ways, including: (1) employment of systematic, interdisciplinary approaches to decisionmaking; (2) development of mechanisms that will ensure that appropriate consideration is given to unquantified environmental
values; (3) study and development of alternatives when proposed
actions involve resource conflicts; and (4) initiation and employment of ecological information in planning and developing resource projects. 7 6 It is doubtful that key FCRPS operational decisions, such as the annual and weekly plans discussed in section
IV, are in compliance with these directives.
Some of NEPA's most pervasive effects involve its relationship with other federal laws. It specifically requires that all federal policies, regulations, and statutes be interpreted and administered consistently with its policies "to the fullest extent
272. Section 2 of the Act states that its purposes are: (1) to encourage productive harmony between man and his environment; (2) to promote efforts
preventing or eliminating damage to the environment; (3) to enrich the understanding of important ecological systems and natural resources; and (4) to establish a Council on Environmental Quality. 42 U.S.C. § 4321 (1976).
273. See, e.g., § 101(a) which declares that "it is the continuing policy of the
Federal Government. . .to use all practicable means and measures. . .to create
and maintain conditions under which man and nature can exist in productive harmony, and fulfill the social, economic, and other requirements of present and future generations . . . ." 42 U.S.C. § 4331(a) (1976).
274. For general assessments of NEPA, see Anderson, The National Environ-

mental Policy Act, in FEDERAL ENVIRONMENTAL LAW 238 (E. Dolgin & T. Guilbert
eds. 1974); W. RODGERS,'ENvIRONMENTAL LAW 697-834 (1977); Symposium, [1976]
6 ENVT'L L, REP. (ELI) 50,001; Caldwell, Is NEPA Inherently Self-Defeating?
[1979] 9 ENVT'L L. REP. (ELI) 50,001. See also N. ORLOFF & G. BROOKS, THE NATIONAL ENVIRONMENTAL POLICY AcT: CASES AND MATERIALS (1980).
275. 42 U.S.C. § 4331(b) (1976).
276. 42 U.S.C. §§ 4332(2)(A), (B), (E), & (H) (1976).
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possible."' 277 Although the statute disclaims any intent to alter

specific statutory obligations to comply with other environmental
quality requirements,'7

8

it expressly supplements the existing au-

thorities of all federal agencies with environmental criteria.2' The
question of whether NEPA obligates federal water managers to
consider the needs of anadromous fish when making FCRPS operational decisions for Columbia Basin federal dams has never
been directly addressed by the courts. 80 However, the Ninth Circuit has ruled that NEPA "makes environmental protection a
part of the mandate of every federal agency";'81 therefore, it
seems likely that the court with jurisdiction over most of the Columbia Basin would concur with the Department of the Interior's
Regional Solicitor that this question must be affirmatively answered.' 8 ' If NEPA equips the Corps of Engineers with the statutory authority to deny dredge or fill permits solely on environmental grounds, 28 the Act cannot reasonably convey any less
authority in the case of the Corps' water project operations. Cercivil works functainly NEPA applies equally to both the Corps'
84
tions and the agency's regulatory functions.2
277. Id. § 4332(1).
278. Id. § 4334.
279. Id. § 4335. See W. RODGERS, supra note 274, at 699-700. The Council on
Environmental Quality's NEPA regulations read this to require federal agencies to
interpret their authorities in accordance with NEPA's goals "to the fullest extent
possible," 40 C.F.R. § 1500.2(a) (1979), and to view the statute "as a mandate to
view traditional policies and missions in light of the Act's national environmental
objectives." Id. § 1500.6. According to the Supreme Court, CEQ's regulations are
entitled to "substantial deference." Andrus v. Sierra Club, 442 U.S. 347, 358
(1979). The regulations also require federal agencies to use all practicable means
to restore and enhance environmental quality and to avoid or minimize adverse
environmental effects of their actions. 40 C.F.R. § 1500.2(f) (1979).
280. Related questions have, however, been answered. For example, NEPA
requires BPA to consider environmental impacts, including effects on fish and
wildlife, before implementing "Phase II" of its Hydro-Thermal Power Program.
Natural Resources Defense Council v. Hodel, 435 F. Supp. 590 (D. Or. 1977), aff'd
sub nor., Natural Resources Defense Council v. Munroe, 14 E.R.C. 2199 (9th Cir.
1980); see note 31 supra. NEPA also requires BPA to consider the environmental
effects of executing power supply contracts. Port of Astoria v. Hodel, 595 F.2d 467
(9th Cir. 1979).
281. Gulf Oil v. Morton, 493 F.2d 141, 145 (9th Cir. 1973) (quoting Calvert
Cliffs' Coordinating Comm. v. AEC, 449 F.2d 1109, 1112 (D.C. Cir. 1971)).
282. See text accompanying notes 266-70 supra.
283. Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970), cert. denied, 401 U.S. 910
(1971).
284. For an overview of NEPA's effect on water resources planning and devel-
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It should be emphasized that all of the foregoing NEPA directives apply whether or not a particular action is determined to
be a "proposal for legislation [or] other major Federal action significantly affecting the quality of the human environment.' 2 8 An
action that satisfies this threshold test requires the preparation of
an environmental impact statement (EIS),'6 NEPA's primary device to ensure that its policies and goals are infused into ongoing
federal actions and programs. 2 87 Where the federal action is really
a group of concerted activities or a connected series of agency decisions designed to implement a specific program, as is the case in
the annual plans that govern FCRPS's coordinated operations, a
program EIS may be required.'" Given the long-term, cumulative
effects of main-stem flow manipulations upon anadromous fish,"'
it is unlikely that a court would conclude that the adoption of a
FCRPS annual operating plan fell below the EIS threshold, particularly in light of the judicial predisposition to scrutinize closely
the decision of whether or not to prepare an EIS."'
An annual program EIS on main-stem flow manipulations
would yield several benefits. It would supply a means to systematically consider the effects of manipulating river flows to maximize hydropower production and to evaluate the costs and benefits of alternative flows that might result in greater or lesser fish
protection." 1 The EIS would have to state whether all practical
opment, see C.
COURSE

BOOK

IN

MYERs

& A.

LAW

PUBLIC POLICY 538-90 (1980).

AND

TARLOCK,

WATER RESOURCES MANAOEMENr

A

285. 42 U.S.C. § 4332(2)(C) (1976). See 40 C.F.R. § 1500.3 (1979).
286. See 40 C.F.R. § 1502.3 (1979) and sections cited therein.
287. Id. § 1502.1.
288. Id. §8 1502.4(b), 1508.18.
289. See section I supra.
290. See W. RODGERS, supra note 274, at 755. See also National Wildlife
Fed'n v. Benn, 14 E.R.C. 1754, 1765-68 (S.D.N.Y. 1980) (requiring the Corps to
perform a program EIS on the ocean dumping of dredged spoils in the New York
Bight).
291. Although such alternatives must be considered, the capability of reviewing courts to overrule the agency's chosen alternative has been constricted by the
Supreme Court's recent decision in Stryker's Bay Neighborhood Council, Inc. v.
Karlen, 100 S.Ct. 497, 500 (1980). In that case the Court held that the Court of
Appeals for the Second Circuit exceeded its authority by overruling the Department of Housing and Urban Development's consideration and rejection of an environmentally superior alternative to a proposed siting of a low income housing project. The Court held that NEPA allows for such judicial intervention only where
the agency has acted arbitrarily in choosing its alternative. Id.
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means of avoiding or minimizing impacts on anadromous fish had
been adopted, and if not, why they were not.2 9 2 It would also give
federal and state fisheries agencies and the public an opportunity
to annually scrutinize and comment upon the interrelationship of
the coordinated operation of FCRPS dams and the future of the
basin's migrating fish. Opening up decisionmaking procedures
and criteria to widespread review has in the past caused numerous federal agencies to change their ways of doing business.2 " An
annual program EIS would subject the hydropower decisionmaking process to exacting public scrutiny and could produce significant changes in the way in which critical fisheries/hydropower
tradeoffs are made, especially in the development of reservoir and
system-wide rule curves.2' 4
Several objections to the preparation of such an EIS are to be
anticipated. Foremost is the likely contention that such an EIS
has been already prepared. However, neither the Corps' EISs on
modifications to particular projects to facilitate peak power generation" ' nor BPA's Draft EIS on its proposed Hydro-Thermal
292. 40 C.F.R. § 1505.2(c) (1979). Moreover, mitigation measures identified
during the EIS process and adopted as part of the agency's decision must be implemented. Id. § 1505.3. "Mitigation" is defined as including avoiding the impact
altogether by not taking the action; minimizing impacts by limiting the degree or
magnitude of the action; rectifying the impact by repairing, rehabilitating, or restoring the affected environment; reducing or eliminating the impact over time
through operational controls; and compensating for the impact by replacing or
providing substitute resources. Id. § 1508.20. See Whitaker, NEPA Regulations, A
New Tool for Achieving Better Mitigation, in U.S. DEP'T Or AGRICULTURE, FOREST
SERVICE, THE MITIGATION SYMPOSIUM 532 (1979) [hereinafter cited as THE MITIGATION SYMPOSIUM].

293. See generally R. LIROFF, A NATIONAL POLICY
NEPA AND ITS AFTERMATH (1976).

FOR THE ENVIRONMENT:

294. See note 215 supra and accompanying text. The benefits accruing from
the public dissemination of information pertaining to the fishery-hydropower interrelationship should not be underestimated. For example, without the information contained in BPA's 1977 DRAFT ROLE EIS, supra note 62, section IV of this
article could not have been written.
295. E.g., U.S. ARMY CORPS OF ENGINEERS, PORTLAND DISTRICT, FINAL EIS ON
THE SECOND POWERHOUSE AT BONNEVILLE LOCK AND DAM, COLUMBIA RIVER, ORE-

GON AND WASHINGTON (1971); PORTLAND DISTRICT, FINAL EIS ON MODIFICATION FOR
PEAKING, THE DALLES TO VANCOUVER, COLUMBIA RIVER, OREGON AND WASHINGTON
(1972); SEATTLE DISTRICT, FINAL SUPPLEMENT TO ENVIRONMENTAL STATEMENT,
CHIEF JOSEPH DAM, ADDITIONAL GENERATING UNITS, OPERATION AND MAINTENANCE,
COLUMBIA RIVER, WASHINGTON (1975); WALLA WALLA DISTRICT, FINAL EIS ON MCNARY SECOND POWERHOUSE (1976).
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Power Program" sufficiently address the impact of the coordinated manipulation of Columbia Basin flows. The former are limited to structural and operational modifications at specific
projects, while the latter is too generalized an account of regional
energy policy tradeoffs to provide a forum for discussion
of the
7
specific impacts of various flows on anadromous fish. 1
A second likely objection is that there exists no annual system-wide operating plan and therefore no "proposal for action"
within the meaning of NEPA.2 8 Although some rule curves are
fixed by preconstruction documents, others are established on an
annual basis and still others monthly, or even more frequently, as
conditions require. 2 "s While flexibility is one of the main characteristics of the existing system of project operations, s0 it is generally the case that critical decisionmaking parameters, both in
terms of fisheries needs 01 and power load forecasts, 3°" are established on an annual basis. It should also be possible to influence
the important monthly, weekly, and even daily operational decisions 8 ' by inserting detailed procedures in the annual plan. Fur-

ther, since an annual plan has been published, federal water managers cannot seriously contend that a NEPA "proposal" does not
80

exist. ,

296. See BPA 1977 DRAFT

ROLE

EIS, supra note 62; BPA 1980 REvisED

DRAFT ROLE EIS, supra note 68.

297. In particular, the above-cited EISs neither depict the procedures and
criteria employed in establishing particular reservoir or general system-wide rule
curves, nor explain the fisheries effects of alternative rule curves.
298. Kleppe v. Sierra Club, 427 U.S. 390 (1976) (no program EIS required in
the Department of the Interior's Northern Great Plains regional coal leasing because no regional development plan). However, the NEPA regulations note that a
"proposal" may exist in fact as well as by agency declaration. 40 C.F.R. § 1508.23
(1979).
299. 1978 COLUMBIA RIVER MGMT. REP., supra note 33, at 125-26.
300. Id. at 126. See section III(C) supra.
301. Id. at 109. See sections III(A) & (B) supra.
302. See, e.g., U.S. ARMY CORPS OF ENGINEERS, SEATTLE DISTRICT, FINAL SuPPLEMENT TO ENVIRONMENTAL STATEMENT ON CHIEF JOSEPH DAM, ADDITIONAL UNITS,

OPERATION AND MAINTENANCE COLUMBIA RIVER, WASHINGTON

at A-3 to -4 (1975)

(noting that federal hydropower generation has been geared to meeting annual
forecasted power loads compiled by the Pacific Northwest Utilities Conference
Committee in the absence of public participation).

303. See section III(B) supra.
304. See Environmental Defense Fund v. Andrus, 596 F.2d 848 (9th Cir.

1979) (requiring the preparation of a programmatic EIS on the Department of the
Interior's industrial water marketing program from two Missouri Basin reser-
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A third objection that may be raised concerns the difficulty
of preparing an EIS in light of variations in precipitation, reservoir levels, energy demands, and power plant outages. However,
uncertainties as to the precise nature of impacts have not deterred the Ninth Circuit from requiring the preparation of EISs
in similar cirumstances8 6 That court has twice said: "That the
exact type of development is not known is not an excuse for failing to file an impact statement at all. Uncertainty about the pace
and direction of development merely suggests the need for exploring alternative EIS/EIR scenarios based on those external contingencies."' 06 It should also be noted that the even greater uncertainties involved in predicting ocean conditions have not
prevented the Pacific Fishery Management Council from preparing an annual EIS on its plan for managing ocean salmon
fishing..307
B.

The Fish and Wildlife Coordination Act
and the Equal Consideration Mandate

The Fish and Wildlife Coordination Act (Coordination
Act) 8 "s complements NEPA's broad goals and detailed procedures. Although it is often thought to be subsumed by NEPA's
EIS process, 8 "9its mandates are procedurally more specific and
voirs). See also note 298 supra.
305. Environmental Defense Fund v. Andrus, 596 F.2d 848 (1979).
306. Id. at 853 (quoting City of Davis v. Coleman, 521 F.2d 661, 676 (9th Cir.
1975)).
307. See, e.g., U.S. DEP'T OF COMMERCE, PACIFIC FISHERY MANAGEMENT COUNCIL, 1980 SALMON MANAGEMENT PLAN. Indeed, the preparation of an annual EIS
on the manipulation of upriver main-stem flows should make it considerably easier for the Pacific Council to devise its ocean catch regulations. For an overview of
the effect of treaty fishing rights on the regulation of the ocean catch, see Comment, Indian Fishing Rights in the Pacific Northwest: Impact of the Fishery
Conservation and Management Act of 1976, 8 ENVT'L L. 101 (1977).
308. 16 U.S.C. §§ 661-666c (1976). For general analyses of the Coordination
Act, see Shipley, The Fish and Wildlife CoordinationAct's Application to Wetlands, in ENVIRONMENTAL PLANNING: LAW OF LAND AND NATURAL RESOURCES at II49 (A. Reitze ed. 1974); Guilbert, Wildlife Preservation Under Federal Law, in
FEDERAL ENVIRONMENTAL LAW 550, 553-57 (E. Dolgin & T. Guilbert, eds. 1974); M.
BEAN, THE EVOLUTION OF NATIONAL WILDLIFE LAW 193-209 (1977); Parenteau, Unfulfilled Mitigation Requirements of the Fish and Wildlife CoordinationAct, 42
N. AM. WILDLIFE CONF. PROC. 179 (1977).
309. See Environmental Defense Fund v. Corps of Engineers, 325 F. Supp.
749, aff'd on other grounds, 470 F.2d 289 (8th Cir. 1972), cert. denied, 412 U.S.
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possess greater substantive content than NEPA's directives.
Properly interpreted and applied, the Coordination Act can materially contribute to the improvement of the Columbia Basin's
anadromous fish resources.

The NEPA/Coordination Act differences begin with the latter's overriding objective: "to provide that wildlife conservation
shall receive equal consideration and be coordinated with other
features of water-resource development programs."310 The sub-

stantive meaning of the "equal consideration" mandate is different from the kind of consideration required by NEPA; the Supreme Court has interpreted NEPA to require only
"consider[ation of]. . . environmental consequences. . . .NEPA

requires no more." ' The equal consideration mandate, however,
demands a substantive result: parity of fish and wildlife values
with other water project purposes.""
431 (1973); Cape Henry Bird Club v. Laird, 359 F. Supp. 404 (W.D. Va.), aff'd, 484
F.2d 453 (4th Cir. 1973); Save Our Sound Fisheries Ass'n v. Callaway, 387 F.
Supp. 292, 310 n.25 (D.R.I. 1974). Other courts which have considered the relationship of NEPA and the Coordination Act have recognized the distinct obligations both acts impose. See Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970), cert.
denied, 401 U.S. 910 (1970); Akers v. Resor, 339 F. Supp. 1375 (D. Tenn. 1972);
National Wildlife Fed'n v. Andrus, 440 F. Supp. 1245 (D.D.C. 1977); Texas Comm.
on Natural Resources v. Alexander, 12 E.R.C. 1676 (E.D. Tex. 1978).
310. 16 U.S.C. § 661 (1976).
311. Strycker's Bay Neighborhood Council, Inc. v. Karlen, 100 S.Ct. 497, 500
(1980).
312. "This [equal consideration) would have the effect of putting fish and
wildlife on the basis of equality with flood control, irrigation, navigation, and hydroelectric power in our water resource program .. " Hearings on H.R. 13138
Before the Senate Comm. on Interstate and Foreign Commerce, 85th Cong., 2d
Sess. 5 (1958). One commentator argues that the "equal consideration" standard
demands more than the "due consideration" requirement of the Multiple Use and
Sustained Yield Act (16 U.S.C. §§ 528-531 (1976)), which the Ninth Circuit has
ruled "can hardly be satisfied by a showing of knowledge of the consequences and
a decision to ignore them." Sierra Club v. Butz, 3 E.L.R. 20,292-93 (9th Cir. 1973).
He further suggests that, at a minimum, "equal consideration" demands that: (1)
fish and wildlife resources receive attention at every step of water project development, from conception to implementation, (2) equal funding be devoted to wildlife
studies and other project studies, (3) compensation for habitat destruction be provided at a level designed to leave affected species with essentially the same lifesupport systems as before development, and (4) measures to mitigate or compensate for fish and wildlife damage be implemented concurrently and proportionately with other project features. Parenteau, Mitigation: Law and Policy 7-8 (Jan.
6, 1979) (paper presented at the annual meeting of the American Association of
Applied Sciences).
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In addition to the substantive distinction, NEPA and the Coordination Act differ procedurally. NEPA's EIS procedures apply
only where there is a proposal for legislation or other major federal action significantly affecting the quality of the human environment. 13 In contrast, the Coordination Act applies to impoundments, diversions, or modifications of waters which involve a
surface area of at least ten acres.8 1 ' Thus, Coordination Act procedures can be triggered even where an EIS is not required.
To effectuate the equal consideration mandate, the Coordination Act requires federal water development and permitting agencies to consult with the Fish and Wildlife Service, the National
Marine Fisheries Service, and appropriate state fish and wildlife
agencies "with a view to the conservation of wildlife resources"
before undertaking or authorizing water projects.3 5 The reports
and recommendations of federal and state fish and wildlife agencies resulting from the consultation process determine the means
of preventing the loss of fish and wildlife resources and provide
for their development and improvement.3 16 Those recommendations must be given "full consideration" by federal development
and permitting agencies,1 ' which are further directed to include
in project plans such "justifiable" wildlife measures as will result
in "maximum overall project benefits."3 18 Costs incurred in constructing, installing, and maintaining these conservation measures
are to be considered an integral part of the cost of water
313. See notes 271-74 supra and accompanying text.
314. 16 U.S.C. §§ 662(a), 662(h) (1976). However, federal land management
activities and actions of the Tennessee Valley Authority are unaccountably exempted from Coordination Act requirements. Id. §§ 662(h), 666c.
315. Id. § 662(a).
316. Id. § 662(b). These recommendations are to be "as specific as is practicable" concerning: (1) recommended wildiife conservation and development features, (2) lands to be used or acquired for wildlife, (3) anticipated results of such
measures, (4) the project-caused damage, and (5) proposed measures for mitigationg or compensating for such damage. Id.
317. Id. The Corps of Engineers' regulations implementing the permit programs established by the Rivers and Harbors Act of 1899 and the Clean Water Act
obligate the Corps to "give great weight" to these recommendations. 33 C.F.R. §
320.4(c) (1979).
318. Id. Federal water managers are also specifically authorized to modify or
add to the structures and operations of water projects in order to accommodate
wildlife conservation measures. Id. § 662(c). This provision further undercuts the
notion that federal water managers lack the authority to modify project operations
for fish and wildlife purposes. See section V supra.
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projects.

19

These detailed procedures have seldom realized the objective
of fish and wildlife parity. 20 Even when followed, construction
agencies have discovered a myriad of reasons for finding fish and

wildlife measures to be "unjustifiable." Agencies such as the
Corps of Engineers have frequently rejected recommended mitigation measures because the resulting economic benefits did not
justify the costs."2 Yet Congress has consistently rejected making
wildlife conservation measures contingent upon cost-benefit analyses. 22 As the Secretary of the Army acknowledged in 1958:
"There is a strong implication in [the 1958 Amendments to the
Coordination Act] that wildlife conservation shall be given more
than equal treatment. The costs of means and measures to prevent loss of and damage to wildlife do not have to be justified by
the results expected." ' " Refusing to tie conservation measures to
economic practicability is sound public policy. If actions to compensate for fish and wildlife losses caused by previously constructed projects must meet cost-benefit thresholds, the congres319. 33 C.F.R. § 662(d) (1979).
320. A 1974 GAO study of the Coordination Act's effect on water resource
development projects concluded, "for the twenty-eight developments reviewed,
the Act's requirement to consider wildlife conservation equally with other development features had not been effectively carried out." U.S. COMPTROLLER GENERAL, IMPROVED FEDERAL EFFORTS NEEDED TO EQUALLY CONSIDER WILDLIFE CON-

No.
B-118370, at 53 (1974).
321. See HearingsBefore the Subcomm. on Fisheries and Wildlife Conservation and the Environment of the House Comm. on Merchant Marine and Fisheries, 95th Cong., 2d Sess. 69 (1978) [hereinafter cited as 1978 Hearings].
322. The 1946 Amendments to the original 1934 Act eliminated the requirment that wildlife measures be "economically practicable." Act of Aug. 14, 1946,
ch. 965, § 3, 60 Stat. 1081. Moreover, the legislative history of the 1958 Amendments to the Act states that the "justifiable" language was not meant to require
an economic justification and indicates that "maximum overall project benefits"
means that some other project purposes may not reach their full potential due to
tradeoffs required for fish and wildlife conservation and development. Hearings
on H.R. 13138 Before the Senate Comm. on Interstate and Foreign Commerce,
85th Cong., 2d Sess. 4 (1958); 1978 Hearings, supra note 321, at 26. For a general
treatment of cost-benefit analysis in proposed water project developments, see
Jaffe, Benefit-Cost Analysis and Multi-Objective Evaluation of Federal Water
Projects, 4 HARV. ENVT'L L. REV. 58 (1980).
323. Hearings on H.R. 13138 Before the Senate Comm. on Interstate and
Foreign Commerce, 85th Cong., 2d Sess., reprinted in [1958] U.S. CODE CONG. &
AD. NEws 3446, 3455.
SERVATION WITH OTHER FEATURES OF WATER RESOURCE DEVELOPMENTS, REP.
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sional directive that project costs be paid by those who receive
project benefits (i.e., that externalities be internalized) will never
be realized.8 24 Where fish and wildlife compensation costs are so
great that they exceed a project's benefits, the project should not
2

be undertaken.3

5

The failure of federal water managers to embrace the spirit
and letter of the Coordination Act prompted President Carter, in
his 1978 Water Policy Message, to emphasize that "[s]ensitivity
to environmental protection must be made an important aspect of
all water-related planning and management decisions."826 Accordingly, he directed federal water management agencies to "set a
strong example in recognizing and protecting legitimate instream
flow needs" and ordered the Secretary of the Interior and other
appropriate federal agency heads to "implement vigorously" the
Coordination Act by preparing formal implementation procedures.8 7 However, promulgation of the regulations called for by
the President's directive has been delayed because the initial proposal was unaccompanied by an environmental impact
statement. 2 s
The Coordination Act's failure to achieve its goals has been
324. See note 319 supra and accompanying text. As one commentator has
stated, "[tihe basic congressional policy underlying the Coordination Act is that
the Federal Government should pay for what it takes; it should replace all the
divots." Parenteau, supra note 308, at 184.
325. The problem is rarely so simple since fish and wildlife costs are seldom
accounted for in a systematic fashion before projects are initiated. Parenteau,
supra note 308, at 184.
326. 14 WEEKLY COMP. ov PRES. Doc. 1044, 1050 (June 6, 1978).
327. Id. The president also directed federal water managers to propose
amendments to authorizing legislation that now lacks provision for stream flow
maintenance.
328. "Uniform Procedures for Compliance" with the Coordination Act were
proposed on May 18, 1979. 44 Fed. Reg. 29,300 (1979) (to be codified at 50 C.F.R.
§ 410). See Zallen, An Analysis of the Proposed Rules to Implement the Coordination Act, in THE MITIGATION SYMposiuM, supra note 292, at 527. On November
6, 1979, the Departments of the Interior and Commerce issued a notice to prepare
an EIS on the regulations and to reassert them along with the draft EIS. 44 Fed.
Reg. 64,097 (1979). The proposed regulations had received harsh criticism from
both expected and unexpected sources. See, e.g., Letter from John J. Kearney, Sr.
Vice President, Edison Electric Inst. to Associate Director, U.S. Fish and Wildlife
Service (July 17, 1979); Letter from Wm. N. Hedeman, Director, Office of Environmental Review, U.S. Environmental Protection Agency to Associate Director,
U.S. Fish and Wildlife Service (Aug. 17, 1979).
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particularly evident in the Columbia Basin. The Corps has begun
to implement a congressionally authorized $70 million plan
designed to compensate for the loss of spawning areas and fish
passage mortalities resulting from the construction of the four
Corps dams on the lower Snake River.3 29 This belated effort to
comply with the Act, however, has several deficiencies. First, the
plan covers only the lower Snake dams; it will not provide compensation for damage resulting from construction of other Columbia Basin dams. 3 0 Second, the plan does not include any measures to improve fisheries resources beyond pre-project levels, as
the Coordination Act clearly requires.38 ' Third, the plan fails to
compensate for fish losses that have occurred since the projects

were completed.3 3 Finally, the plan's prescription for revitalizing
the depleted Snake River anadromous fish runs is wholly concerned with artificial propagation from hatcheries. 333 Not only are
there unanswered questions regarding the long-term efficacy of
artificial propagation to improve the vitality of the fishery re329. See U.S. ARMY CORPS OF ENGINEERS, SPECIAL REPORT: LOWER SNAKE FISH
AND WILDLIFE COMPENSATION PLAN (1975); Armacost, Lower Snake River Fish and
Wildlife Compensation, in THE MITIGATION SYMPOSIUM, supra note 292, at 408.
330. Although recent settlement agreements approved by the Federal Energy
Regulatory Commission promise compensation for nonfederal dam development
on the mid-Columbia and the middle Snake (see note 357 infra and accompanying
text) compensation for all dam-inflicted losses remains a long way off. See E. CHANEY & T. PERRY, supra note 10, at 62-63, for a list of uncompensated losses at
main-stem dams. Note that the Armacost article asserted that the benefit-cost
ratio of the lower Snake plan is estimated at 3:1. Supra note 329, at 410.
331. Section 2(b) of the Coordination Act specifically contemplates the "development and improvement" of wildlife resources. See text accompanying note
316 supra. The failure to fulfill this mandate is not exclusively the Corps' fault.
Fisheries agencies did not recommend enhancement measures to the Corps until a
suit was brought against the Corps. Northwest Steelheaders v. Alexander, No.
3362 (E.D. Wash. Sept. 30, 1977). This exemplifies the Corps' reluctance to give
fish and wildlife equal consideration with other project purposes until fisheries
agencies pressure it to do so.
332. "Because of the Columbia and Snake River dams, fishermen have already lost an accumulation of tens of millions of pounds of prime salmon and
steelhead. The present compensation program is not addressed to these past losses
but rather is aimed at reducing such losses in the future." U.S. ARMY CORPS OF
ENGINEERS, SPECIAL REPORT: LOWER SNAKE RIVER FISH AND WILDLIFE COMPENSA-

40 (1975). See Northwest Steelheaders v. Alexander, No. 3362, slip op.
at 2 (E.D. Wash. Sept. 30, 1977) (ruling that the Corps did not violate the Coordination Act by failing to include measures to compensate for interim losses in the
lower Snake plan).
333. Armacost, supra note 329, at 410.
TION PLAN
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source, 34 but it makes little sense to spend $70 million for hatchery construction without first considering alteration of streamflows to facilitate the downstream migration of the hatcheryproduced fish.33 5 Unless existing project operations (themselves a
relatively recent development) 8 6 are altered, the hatchery fish
will suffer the same fate at the dams' slack water and turbines as
the natural stocks have.33 7 The Coordination Act supplies the
means to prevent this. The Ninth Circuit has resolved any lingering doubts about the Act's applicability to FCRPS operations. In
overturning a district court holding that it did not apply to the
operations of previously constructed projects, the court ruled that
"[t]he clear language of the statute shows that the Act applies to
'modification or supplementation of plans for previously authorized projects.' "338

The successful application of the Coordination Act to FCRPS
operations is a key element in restructuring streamflows to accommodate fish migrations. The Act's consultation process should
play an integral role in the formulation of the system's annual
334. See Affidavit of Win. K. Hershberger, in United States v. Washington
(Phase II), No. 9213 (W.D. Wash. Jan. 21, 1980) (describing inter alia losses of
genetic diversity and adverse effects on native stocks through interbreeding that
result from reliance on hatchery production). See also Federation of Independent
Seafood Harvesters v. Oregon Fish and Wildlife Comm'n, 46 Or. App. 659, 612
P.2d 765 (1980) (interpreting Or. Rev. Stat. § 508.710 (1979) to require the Commission to make conclusive findings concerning the effect of a proposed salmon
hatchery on Oregon's Tillamook Bay on, inter alia, natural anadromous fish runs).
335. The Corps did not consider the alternative of modifying project operations in its EIS on the lower Snake plan. See U.S. ARMY CORPS OF ENGINEERS,
FINAL ENVIRONMENTAL IMPACT STATEMENT, LOWER SNAKE RIVER FISH AND WILDLIFE

at 6-1 to -13 (1976).
336. Although the four lower Snake dams were authorized in 1945, they were
not completed until 1961, 1969, 1970, and 1975. Moreover, modifications at the
Lower Monumental Dam to increase peaking capacity were still underway in 1979.
See text accompanying note 187 supra. For a graph depicting the dramatic alterations in seasonal flows at the Ice Harbor Dam, see 6 NATURAL RESOURCES LAW
INST., ANADROMOUS FISH LAW MEMO 6 (Mar. 1980), which also contains a general
assessment of the Coordination Act and Columbia Basin water project operations.
337. The cumulative mortality rate for natural stocks is calculated at 48%.
Armacost, supra note 329, at 410. This figure only includes mortalities attributable to the dams on the lower Snake-ultimate mortalities can reach 95%. See note
42 supra and accompanying text.
338. Environmental Defense Fund, Inc. v. Andrus, 596 F.2d 848, 853 (9th Cir.
1979), modifying Environmental Defense Fund, Inc. v. Morton, 420 F. Supp. 1037,
1049 (D. Mont. 1976).

COMPENSATION,

Electronic copy available at: https://ssrn.com/abstract=2952075

1981]

HYDROPOWER v. SALMON

operating plans, and the annual program EIS suggested in the

previous section should document how the rule curves established
in the plan fulfill the Act's equal consideration mandate5 s

9

The

consultation process and the equal consideration standard should
also be applied to BPA's monthly and weekly operating plans. 4 0
Procedures for doing so should be specified in the annual EIS.
Compliance with the Coordination Act will necessitate substantial
changes in present ways of doing business, not only on the part of
federal water managers, but also by federal and state fisheries
agencies, which must develop the resources and expertise to

meaningfully
participate
5
decisionmaking '1

in

FCRPS

operational

Another aspect of Coordination Act compliance of particular
importance to monthly and weekly operations is the development
of administrative records that articulate the standards governing
operational decisions and explain how the flows selected conform

to those standards. Until flow manipulation decisions are docu339. Rule curves are discussed in note 215 supra and accompanying text. See
NATURAL RESOURCES LAW INST., ANADROMOUS FISH LAW MEMO 7. The process might work as follows:
Each year the fish and wildlife agencies should recommend, for incorporation into the annual operating plan, measures designed to both prevent the
loss of and provide for the development and improvement of fish and wildlife resources. After giving full consideration to these recommendations, the
federal water managers should incorporate into the operating plan such
means and measures for fish and wildlife conservation as they find justifiable. And, although the current practice of construction agencies is to the
contrary, conditioning the "justifiability" of such measures on economic
grounds is not consistent with-in fact, it directly contravenes-the intent
of the Coordination Act.
Id. (footnote omitted).
340. It would, of course, be impractical to apply the coordination process to
day-to-day water management decisions that do not substantially influence
river flows and the amount of water available for spill. But if the major
purpose expressed by Congress in the Coordination Act-that fish and
wildlife shall enjoy parity with other project purposes, including power generation-is ever to be realized, the coordination process established by the
Act must be followed at every feasible stage of the water management
process.
Id.
341. A major achievement in efforts to involve fisheries agencies in water project operations was recently taken when BPA announced that it would provide
funds for the Columbia River Fisheries Council (see note 44 supra) to enable it to
participate in the development of annual and weekly operating plans. Id.

also 6
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mented, the public will be unable to effectively scrutinize the
management of its water resources. While involvement of federal
and state fisheries agencies in the decisionmaking process is necessary, it is not sufficient. The process must be open to maximum
participation by all affected segments of the public.34'2 There is no
other way to ensure that FCRPS water projects are operated, as
is often asserted 43by federal water managers, "ultimately in the
3
public interest.
VII.

BEYOND NEPA AND THE COORDINATION ACT: ADDITIONAL
MECHANISMS TO SECURE FISH FLOWS

While NEPA and the Coordination Act offer the most promising paths to ensure that FCRPS operations are responsive to
the region's imperiled anadromous fisheries resources, they are by
no means the only alternatives. A variety of other federal and
state statutes have been, and are being, employed to protect the
344
fisheries. The most prominent is the Endangered Species Act.
The implications of listing salmon and steelhead populations as
either "endangered" or "threatened" have been thoroughly analyzed by Lorraine Bodi.3' 5 Similarly, the ramifications of the ruling in South Carolina Wildlife Federation v. Alexander"' that
dams are "point sources" within the meaning of the Clean Water
Act and therefore can be subjected to that Act's permit requirements, have also received comment.3 47 Consequently, this section
342. See Recommendation 71-3 of the Administrative Conference of the
United States, reprintedin 2 K. DAVIS, ADMINISTRATIVE LAW TREATISE 175 (2d ed.
1979), which states in part:
Agencies of the Federal Government should strive to act on the basis of
articulated policies and standards ....
[A]gency policies which affect the public should be articulated and
made known to the public to the greatest extent feasible. To this end, each
agency which takes actions affecting substantial public or private interests,
whether after hearing or through informal action, should, as far as is feasible in the circumstances, state the standards that will guide its determinations in various types of agency action, either through published decisions,
general rules or policy statements other than rules.
343. See 6 NATURAL REsOURcEs LAW INST., ANADROMOUS FISH LAW MEMO 8
(quoting Gordon Green, Reservoir Control Center, North Pacific Div., U.S. Army
Corps of Engineers).
344. 16 U.S.C. §§ 1531-1543 (1976).
345. See Bodi, supra note 16.
346. 457 F. Supp. 118 (D.S.C. 1978).
347. See Blumm, The Clean Water Act's Section 404 Permit ProgramEnters
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will turn to possibilities presented by the Federal Power Act, Indian treaty rights, and the state of Washington's Columbia River
Instream Resource Protection Program.
A.

The Federal Power Act

As explained above

4 8s

nonfederal dam construction in the

Columbia Basin was authorized by licenses granted under the
Federal Power Act.8 4 ' The Act contains several often overlooked
provisions for protecting fish and wildlife. 8 0 As previously
noted," 1 section 10(a) of the Act requires that projects be best
adapted to comprehensive water development plans designed to
improve navigation, water power, "and other beneficial purposes,
including recreation." 8 8 The Supreme Court has construed this
requirement specifically to include sensitivity to impacts on
anadromous fish.858 Section 18 of the Act requires the installation
of fishways prescribed by either the Secretary of the Interior or
the Secretary of Commerce.3" In addition, the Supreme Court
has ruled that the Secretary of the Interior has "special standing"
to raise anadromous fish concerns in license proceedings
before
55
the Federal Energy Regulatory Commission (FERC).3
Invoking these provisions, in conjunction with specific project
license conditions, 56 federal and state fisheries agencies in the
Its Adolescence: An Institutionaland ProgrammaticPerspective, 8

ECOLOGY

L.

Q. 409, 451-53 (1980); Nowak, Water Quality Problems: Permitting Discharges
from Hydroelectric Dams Under the Clean Water Act, in THE ENGINEERING
FOUNDATION, HYDROPOWER: A NATIONAL ENERGY RESOURCE 177 (1979).
348. See section III(C) supra.
349. 16 U.S.C. §§ 791-825 (1976).
350. For example, although the Water Policy Task Force on Environmental
Statutes listed 26 statutes designed to protect or enhance environmental values in
the development or management of water resources, the Federal Power Act was

overlooked. U.S.

DEP'T OF THE INTERIOR, OFFICE OF ASSISTANT SECRETARY FOR FISH
AND WILDLIFE AND PARKS, WATER POLICY IMPLEMENTATION TASK FORCE ON ENVIRONMENTAL STATUTES (Aug. 1979).

351. See notes 138 & 253 supra.
352. 16 U.S.C. § 803(a) (1976).
353. Udall v. Federal Power Comm'n, 387 U.S. 428 (1967). See notes 253-55
supra and accompanying text.
354. 16 U.S.C. § 811 (1976). See note 142 supra and accompanying text.
355. Udall v. Federal Power Comm'n, 387 U.S. at 438-40. The Court looked to
§ 2 of the Anadromous Fish Conservation Act in fashioning this requirement. See
note 256 supra.
356. See note 143 supra.
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Columbia Basin have induced the licensees of the nonfederal
dams on the mid-Columbia and middle Snake to alter project operations for the benefit of migratory fish. In three settlement
agreements recently approved by the Federal Energy Regulatory
Commission, the Idaho Power Company and three Washington
Public Utility Districts (PUDs) agreed to provide minimum flows
and spills to facilitate downstream fish migration and to supply
increased hatchery production in order to compensate for
anadromous fish losses attributable to the construction and oper57
ation of their projects.3

357. The Idaho Power Company settlement regarding its three dams on the
middle Snake requires Idaho Power to provide, operate, and maintain fish traps,
fish handling and transportation facilities, and fish hatchery facilities sufficient to
produce one million fall chinook smolts, four million spring chinook smolts, and
400,000 pounds of steelhead smolts annually. The settlement also establishes a
schedule of minimum flow releases to facilitate downstream fish passage. (No fish
passage is possible above Idaho Power's Hells Canyon Dam; see note 145 supra
and accompanying text.) Federal Energy Regulatory Comm'n, Order Approving
Interim Offer of Settlement, Project Number 1971, Docket No. E-9579 (March 20,
1979).
On the mid-Columbia, two separate settlement agreements have been reached
with the operators of the five FERC-licensed projects: the Grant, Chelan, and
Douglas County PUDs. The first, referred to as the Vernita Bar Phase, establishes
a four-year study to investigate the effects of varying flow regimes on the spawning, incubation, and emergence of fall chinook in the area of Vernita Bar, downstream of the Priest Rapids project. The prescribed minimum flows are designed
to coincide with the fall chinook spawning season, defined as the period from October 15 to November 30. See Federal Energy Regulatory Comm'n, Order Approving Uncontested Offer of Settlement, Project No. 2114 et al., Docket No. E-9569
(Oct. 15, 1979).
The second mid-Columbia settlement, known as the Spring Migration Phase,
requires the PUDs to undertake a five-year study of the effects of the operation of
their projects on spring migration of downstream anadromous fish and the methods of improving natural protection and artificial production of the fisheries. It
also establishes minimum flows, spills, and hatchery production levels that must
be maintained between April 1 and June 15 during the five-year period. See Federal Energy Regulatory Comm'n, Offer of Settlement, Project No. 2114 et al.,
Docket No. E-9569 (Dec. 31, 1979). The two mid-Columbia settlements are reprinted in STATE OF WASHINGTON, DEP'T OF ECOLOGY, COLUMBIA RIVER INSTREAM
RESOURCE PROTECTION PROGRAM-(PROGRAM DOCUMENT, ENVIRONMENTAL IMPACT
STATEMENT, AND PROPOSED REGULATION), apps. J & K (June 1980) [hereinafter
cited as INSTREAM RESOURCE PROTECTION PROGRAM]. See also Comments of the
Grant County Public Utility District, reprinted in STATE OF WASHINGTON, DEP'T
OF ECOLOGY, COLUMBIA RIVER INSTREAM RESOURCE PROTECTION PROGRAM: COMMENTS AND RESPONSES 21-26 (June 1980) [hereinafter cited as Comments and

Responses].
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Considering that public power advocates justified their opposition to private development of the middle Snake, in part, on the
ground that fisheries preservation would be "a positive aim" of
federal project development,"'8 it is ironic that the Federal Power
Act proceedings have provided swifter fish and wildlife compensation for the negative effects of nonfederal dams than has been
provided with respect to the federal dams on the lower Snake.85
The Columbia Basin settlements may also have precedential
value for advocates of minimum streamflows outside the basin,
particularly at a time when "low head" hydroelectric development
is being touted as an attractive renewable energy resource. 6 0
Nevertheless, there are limitations to the protection the Act affords fisheries. In regions like the Pacific Northwest, where fed-

eral water projects predominate, it provides no control over the
systematic operation of the FCRPS s3 and thus is not a viable
substitute for full compliance with NEPA and the Coordination
Act.
B.

Indian Treaty Rights

Federal statutes are not the only potential means of securing
flows necessary to sustain the anadromous resources of the Columbia Basin. A number of recent court decisions concerning the
358. See text accompanying note 141 supra.
359. For a discussion of the Lower Snake Fish and Wildlife Compensation
Plan, see notes 329-38 supra and accompanying text. Whether the Idaho Power
settlement provides complete compensation for the losses inflicted by its dams
remains a debatable proposition. See note 330 supra.
360. See, e.g., Small Hydroelectric Power Projects, 16 U.S.C. § 2701 (Supp. II
1978); 44 Fed. Reg. 30,278 (1979) (establishing a federal loan program to support
feasibility studies of retrofitting small dams with hydroelectric generators); U.S.
COMPTROLLER GENERAL, HYDROPOWER-AN ENERGY SOURCE WHOSE TIME HAS
COME AGAIN (Jan. 11, 1980) (criticizing the efforts of the Department of Energy in

implementing the "small hydro" program and recommending that the Corps of
Engineers and the Water and Power Resources Service streamline their procedures for adding power facilities to existing federal dams "when such additions
involve no structural changes and result in minimal environmental impact"). See

generally THE
SOURCE (1979).

ENGINEERING FOUNDATION, HYDROPOWER:

A

NATIONAL ENERGY RE-

361. The flows provided by the mid-Columbia settlement are subject to the
following caveat: "As long as the operation of the upstream federal projects does
not prevent it ....
" Section 2 of each of the two mid-Columbia settlements
(Vernita Bar Phase and Spring Migration Phase), reprinted in INSTREAM RESOURCE PROTECTION PROGRAM, supra note 357, at J-3, K-2.
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nature of Indian treaty rights suggest that a series of mid-nineteenth century treaties may ultimately require considerable
changes in FCRPS operations."' There are two related principles
upon which assertions of treaty rights could affect FCRPS obligations: the federal government's trust obligation with the tribes
and Indian reserved water rights.
1. The Trust Obligation
In a series of treaties negotiated in the mid-1850s, Columbia
Basin tribes ceded title to more than 64 million acres of land to
the new Washington Territory; however, they retained reservation
lands and hunting and fishing rights. 63 The tribes' reservation of
fishing rights has proved to be an enduring source of controversy.
The treaties reserved to the tribes both the exclusive right to fish
on their reservations and "the right of taking fish, at all usual and
accustomed fishing grounds and stations . . . in common with

other citizens of the territory" off their reservations .s ' The Supreme Court has ruled that these provisions guarantee the tribes
362. The federal courts have played a crucial role in the vindication of Pacific
Northwest Indian fishing rights. See, e.g., Sohappy v. Smith, 302 F. Supp. 899 (D.
Or. 1969) (the Belloni Decision); United States v. Washington, 384 F. Supp. 312
(W.D. Wash. 1974) (the Boldt Decision). This judicial activism can be justified
because "in some situations judicial intervention becomes appropriate when the
existing processes of representation seem inadequately fitted to the representation
of minority interests, even minority interests that are not voteless." J. ELY, supra
note 197, at 86.
363. See Comment, supra note 19, at 414-22, for a detailed history of the
treaty negotiations.
364. See treaties cited in id. at 417 n.26. The question of whether and under
what circumstances the states may regulate the tribes' off-reservation fishing
rights precipitated three Supreme Court decisions involving the Puyallup Tribe.
See Puyallup Tribe v. Department of Game (Puyallup I), 391 U.S. 392 (1968)
(state of Washington may regulate off-reservation catch where necessary for conservation); Puyallup Tribe v. Department of Game (Puyallup II), 414 U.S. 44
(1973) (complete ban on tribe's net fishing for steelhead not necessary for conservation; the state must determine an equitable allocation between tribal net fishing
and sport fishing); Puyallup Tribe v. Department of Game (Puyallup III), 433 U.S.
165 (1977) (state has authority to include tribal on-reservation catch within its
tribal/sport fishing allocation formula). See generally D. GETCHES, D. ROSENFELT
& C. WILKINSON, FEDERAL INDIAN LAW: CASES AND MATERIALS 629-39 (1978) [hereinafter cited as D. GETCHE.S]; Johnson, The States Versus Indian Off-Reservation
Fishing: A United States Supreme Court Error, 47 WASH. L. REV. 207 (1972);
Johnson & Crystal, Indians and Equal Protection, 54 WASH. L. REV. 587, 612-16
(1979).
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the right of up to 50 percent of the "harvestable catch" of
anadromous fish destined to pass through their usual and accus-

tomed fishing grounds. s5" While this decision may ultimately
achieve parity of harvest between Indian and non-Indian
fishermen, s " it does not ensure parity of3 the
fishery resource with
67
other project purposes of FCRPS dams.

However, when combined with the federal government's
fiduciary responsibilities to protect rights guaranteed by the treaties, 868 the Supreme Court's ratification of an equal apportionment of anadromous fish may give the tribes an enforceable right
to protect the resource against actions of the basin's federal water
managers. A few cases illustrate some of the possibilities. In Pyramid Lake Paiute Tribe v. Morton,s69 a federal district court
struck down a Department of the Interior regulation that would
have permitted nontribal irrigation diversions of water otherwise
flowing into Pyramid Lake, which the tribe argued would jeopardize its fishing rights-its principal source of livelihood. Relying
upon Supreme Court authority,8 7 0 the court ruled that the federal
365. Washington v. Washington State Commercial Passenger Fishing Vessel
Ass'n, 443 U.S. 658, 685-86 (1979) (substantially affirming Judge George Boldt's
seminal decision in United States v. Washington, 384 F. Supp. 312 (W.D. Wash.
1974)). "Harvestable catch" excludes from the apportionment formula those fish
needed for spawning escapement. Five years before Judge Boldt's decision, Judge
Belloni required the state of Oregon to ensure treaty Indians a "fair share" of
Columbia River fish. Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969). Judge
Belloni also ruled that, while the state could regulate the Indian catch where "necessary for the conservation of the fish," it had the burden of showing such regulation was "the least restrictive which can be imposed" consistent with the conservation objective. Sohappy v. Smith, No. 68-409 (D. Or. Oct. 10, 1969)
(unpublished judgment). For an analysis of the Belloni, Boldt, and Supreme Court
decisions, see Comment, supra note 19, at 437-44, 449-56. See also Comment,
Sohappy v. Smith: Eight Years of Litigation Over Indian Fishing Rights, 56 OR.
L. Rav. 680 (1977).
366. See, e.g., note 18 supra (describing the effects of the decision on the
Pacific Fishery Management Council's 1979 ocean catch regulations).
367. But see description of the Phase II litigation in notes 379-86 infra and
accompanying text.
368. The nature of the federal government's trust responsibilities is described
in Chambers, JudicialEnforcement of the Federal Trust Responsibility to Indians, 27 STAN. L. REV. 1213 (1975). See generally D. GETCHES, supra note 346, at
143-248.
369. 354 F. Supp. 252 (D.D.C. 1973).
370. Id. at 256 (citing Seminole Nation v. United States, 316 U.S. 286, 296-97
(1942)) (emphasis added, footnotes omitted) where the Court stated that it
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government's trust obligation required the Secretary of the Inte•rior to carefully formulate a regulation that would preserve water
for the tribe, and that the Secretary was "further obliged to assert
his statutory and contractual authority to the fullest extent possible to accomplish this result."'" Similarly, the trust obligation
should obligate BPA, the Corps, and the Water and Power Resources Service to employ their statutory and contractual authorities to the fullest extent possible to preserve tribal fishing rights
affected by FCRPS operations. 72 Moreover, PyramidLake makes
it clear that contractual agreements, such as those which substantially influence the operation of FCRPS projects, 5 cannot prevent management of Columbia Basin streamflows for the purpose
374
of protecting Indian fishing rights.
This conclusion is reinforced by two Oregon federal district
court decisions. In Confederated Tribes v.Callaway,17 the court
has recognized the distinctive obligation of trust incumbent upon the Government in its dealings with these dependent and sometimes exploited people. In carrying out its treaty obligations with the Indian tribes, the Government is something more than a mere contracting party. Under a humane
and self-imposed policy which has found expression in many acts of Congress and numerous decisions of this Court, it has charged itself with moral
obligations of the highest responsibility and trust. Its conduct . . .should
therefore be judged by the most exacting fiduciary standards.
371. The court also stated:
A "judgment call" [by the Secretary] was simply not legally permissible.
The Secretary's duty was not to determine a basis for allocating water between the [irrigation district] and the tribe in a manner that hopefully everyone could live with. . . .The burden rested on the Secretary to justify
any diversion of water from the tribe with precision. It was not his function
to attempt an accommodation.
Pyramid Lake Paiute Tribe v. Morton, 354 F. Supp. at 256.
372. The District Court in the Beaufort Sea outer continental shelf lease sale
litigation reached a similar conclusion, ruling that the trust responsibility "demands of the Federal government (and thus the courts) rigorous application of the
environmental statutes to protect the species necessary for the [tribe's] subsistence." North Slope Borough v. Andrus, 486 F. Supp. 332, 344 (D.D.C. 1980), rev'd
without opinion, - F.2d - (D.C. Cir. 1980) (see 14 E.R.C. no. 20 (July 25, 1980)).
373. See sections II(D) and III supra.
374. The court ruled that a contract between the Secretary and the Secretary
of Agriculture could not "be exposed as an obstacle to the lake receiving the maximum benefit" from the streamflows into Pyramid Lake. "The Secretary's trust
obligations to the tribe are paramount in this respect." Pyramid Lake Paiute
Tribe v. Morton, 354 F. Supp. at 258.
375. No. 72-211 (D. Or. Aug. 17, 1973). See text accompanying notes 259-60
supra.
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held that federal water managers cannot manipulate FCRPS
projects in derogation of tribal fishing rights. Four years later in
Confederated Tribes v. Alexander,87 the court declared that a
proposed Corps dam on Catherine Creek, which would have inundated the tribes' usual and accustomed fishing stations and destroyed the steelhead fishery above the dam, violated tribal fishing rights. Judge Belloni specifically refused to infer that
Congress extinguished treaty fishing rights by authorizing construction of the dam and ruled that express and specific congressional action is required before Indian fishing rights can be
taken.87 7 The court also rejected the contention that the Corps'
mitigation plan was sufficient to preserve the tribes' rights. s By
analogy, there is no express and specific congressional action that
can be interpreted as authorizing the systematic operation of the
FCRPS to the detriment of treaty fishing rights, and it is questionable whether a court would find that authorized mitigation
plans sufficiently protect tribal interests.
Further clarification of the trust responsibility may come in
the wake of the recent district court decision in United States v.
Washington (Phase II).879 This long-awaited determination that

the treaty-guaranteed "right to take fish" entitles the tribes not
just to a specific allocation of the harvestable catch, 80 but also to
protection of the fish from man-made environmental degradation,
may be the most important decision in the history of Pacific
Northwest Indian fishing litigation. Determining that "a fundamental prerequisite" to the exercise of treaty fishing rights is the
existence of fish whose survival depends upon high quality stream
habitat,"' Judge Orrick ruled that "implicitly incorporated in the
treaties' fishing clause is the right to have the fishery habitat pro376. 440 F. Supp. 553 (D. Or. 1977).
377. Id. at 555-56 (citing Menominee Tribe v. United States, 391 U.S. 404,
413 (1968)). The court pointed out that while the dam was authorized in 1965, the
Corps did not learn of the existence of tribal fishing rights until 1972. Id.
378. Id. at 555. The mitigation plan involved trapping and hauling chinook
salmon around the dam.
379. No. 9213-I (W.D. Wash. Sept. 24, 1980).
380. See note 365 supra for an explanation of harvestable catch.
381. United States v. Washington (Phase II), slip op. at 21. The opinion
noted five environmental conditions necessary for fish survival: "(1) access to and
from the sea, (2) an adequate supply of good-quality water, (3) sufficient gravel for
spawning and incubation, (4) an ample supply of food, and (5) sufficient shelter."

Id.

Electronic copy available at: https://ssrn.com/abstract=2952075

ENVIRONMENTAL LAW
tected from man-made despoliation.

' s2
-

[Vol. 11:211

Although the precise

scope of duties this right might impose remains to be clarified,"'3
the opinion makes clear that once an action is shown to degrade
fish habitat, the burden shifts to the state or, where appropriate,
the federal government, to demonstrate that the action (including
authorization of third party activities) will not impair tribal rights
to take fish.s Thus, the treaty right can be asserted against the
382. Id. Judge Orrick also ruled that hatchery fish are includable in the
treaty allocation formula because "if hatchery fish were to be excluded from the
allocation, the Indians' treaty-secured right to an adequate supply of fish-the
right for which they traded millions of acres of valuable land and resources-would be placed in jeopardy." Id. at 13-14. In view of the ever-increasing
proportion of hatchery fish in the total fish catch, "[t]he tribes' share would steadily dwindle and the paramount purpose of the treaties would be subverted. Contrary to what the Supreme Court held to be the parties' intentions, nontreaty
fisherman would ultimately 'crowd the Indians out of any meaningful use of their
accustomed places to fish.'" Id. at 14 (quoting Washington v. Washington State
Commercial Passenger Fishing Ass'n, 443 U.S. 658, 676-77 (1979)). Thus, "the
treaties reserved to the tribes more than a share of the 1854 and 1855 salmon
runs; they also reserved the right to share all future runs." Id. at 16. Cf. Arizona v.
California, 373 U.S. 546, 600 (1963), where the Supreme Court ruled that Indian
reserved water rights for irrigation should be measured by the "practicably irrigable acreage" test, effectively enabling the tribes to profit from changes in irrigation technology.
383. The court was not presented with a particular fact situation allegedly
involving a violation of treaty rights nor the issue of what relief might be appropriate. United States v. Washington (Phase II), slip op. at 7. Presumably, "Phase
III" cases will clarify these issues.
384. This shifting of the burden of proof to defendant after a prima facie
case has been made by plaintiff parallels legislatively created schemes under several state environmental protection statutes. See, e.g., Haynes, Michigan's Environmental Protection Act in Its Sixth Year: Substantive Environmental Law
From Citizen Suits, 53 J. URBAN L. 589 (1976). However, the court refused to
adopt legislative precedent in defining the scope of the environmental duty, when
it rejected the standard of "no significant deterioration" adopted by Congress in
various environmental statutes. See United States v. Washington (Phase II), slip
op. at 30 (citing statutes and cases). Instead, relying on Supreme Court dictum,
the court ruled the duty requires the state, the federal government, and third parties "to refrain from degrading the fish habitat to an extent that would deprive
the tribes of their moderate living needs." Id. at 31. See Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 686 (1979). If
this standard is predicated upon a particular tribe's wealth, it is surely misplaced.
Unlike reservation purposes designed to promote the assimilation of the Indians
by fostering an agricultural economy, tribal hunting and fishing rights were
designed to perpetuate historic cultural practices. See note 396 and text accompanying note 406 infra. Thus, the measure of the right should be unaffected by
whether a given tribe is wealthy or poor; and the income status of individual tribal
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federal government's manipulation of Columbia Basin streamflows. While it is not clear what specific changes in FCRPS operations might result, the implications are potentially far-reaching. 8 5
2. Reserved Water Rights
The Phase II litigation might more properly be classified as a
reserved rights case s " because it is the reserved rights doctrine
that supplies substance to the federal fiduciary obligation to the
Indian Tribes. In a long line of cases beginning with Winters v.
United States, 8s7 the courts have held that when the federal government withdraws lands from the public domain and reserves
them for a federal purpose, it impliedly reserves sufficient water
to carry out the purposes of the reservation. 8 8 Although water is
reserved only for the primary purpose of the reservation, 8 9 re-

served rights encompass both existing and reasonably foreseeable
future water uses necessary to carry out the primary purposes. 90
members should likewise be irrelevant. A more appropriate interpretation of the
"moderate living" standard would define "living" according to the tribe's reasonable fishing expectations at the time of the treaties (cf. notes 401-14 infra and
accompanying text), and "moderate" as a means of avoiding situations where
tribes that had abandoned their fishing practices or with few members could take
an unreasonable amount of the harvestable fish. Cf. 443 U.S. at 686-87.
385. In addition to water projects operations, other activities that may be affected by Phase II include dam construction, stream channel alterations, timber
practices, irrigation diversions, discharges of water pollutants, and industrial and

residential construction. United States v. Washington (Phase II), slip op. at 22.
386. Judge Orrick drew upon reserved water rights cases in supporting his
conclusion that the right to take fish included an environmental right, noting that
protection of fish habitat "must be implied in order to fulfill the purposes of the
fishing clause." Id. at 26.
387. 207 U.S. 564 (1908). Winters held that when Congress created the Fort
Belknap reservation it impliedly reserved enough water to enable the tribe to irrigate its reservation lands and thus fulfill the federal government's desire that the
Indians become "a pastoral and civilized people." Id. at 576.
388. See Cappaert v. United States, 426 U.S. 128, 147 (1976), which held that,
when Congress established the Devil's Hole National Monument, by implication,
it also reserved enough unappropriated groundwater to maintain the water in the
monument's underground pool at a level sufficient to support the continued viability of the fish life in the pool.
389. See United States v. New Mexico, 438 U.S. 696, 701-02 (1978), which
restricted the federal reserved rights appurtenant to the Gila National Forest to
the primary purpose of the reservation, i.e., to preserve timber as opposed to "secondary" fish and wildlife purposes.
390. See Arizona v. California, 373 U.S. 546, 600-01 (1963), which was the
first case expressly extending the reserved rights doctrine to non-Indian federal
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Federal reserved rights are not dependent upon state law for their
perfection-that is, unlike most state-granted water rights under

the appropriation doctrine, they need not be put to actual use.3e1
The priority date for federal reserved rights is the date when the
reservation was created.89 2
The evolution of the reserved rights doctrine has received extensive discussion elsewhere. 8 For present purposes, it is sufficient to note that in the case of Indian reserved rights, the water
right is not owned by the federal government but rather is held in
trust by the federal government for the benefit of the Indians. 8 "
And while most Indian reserved rights cases have involved reservations of water for consumptive uses, 95 the treaties with the Columbia Basin tribes are materially different. They reserved nonconsumptive water rights, including the right to sufficient water
to maintain their traditional fishing practices. 96
Two recent court decisions support the proposition that the

scope of the reserved rights of Columbia Basin Indian tribes encompasses flows sufficient to sustain their fishing rights. In
United States v. Anderson, 97 on the basis of its 1877 treaty, the
land reservations, such as national wildlife refuges, forests, parks, monuments,
and the like.
391. Cappaert v. United States, 426 U.S. 128, 147 (1976).
392. Id. at 138.
393. See, e.g., Pelcyger, The Winters Doctrine and the Greening of The Reservations, 4 J. CommP. L. 19 (1977); Ranquist, The Winters Doctrine and How
It Grew: Federal Reservation of Rights to the Use of Water, 1975 B.Y.U. L. REv.
639; Abrams, Reserved Water Rights, Indian Rights and the Narrowing Scope of
Federal Jurisdiction:The Colorado River Decision, 30 STAN. L. REV. 1111 (1978).
394. C. MEYERs & A. TARLOCK, supra note 284, at 233.
395. For example, in Arizona v. California, 373 U.S. 546, 600 (1963), the Supreme Court accepted its Special Master's determination that the purpose of the
tribal reservations at issue was the establishment of an agricultural economy and
therefore measured the reserved right on the basis of "practicably irrigable
acreage."

396. See treaties cited in Comment, supra note 19, at 417 n.26. Judicial recognition of the reservation of tribal hunting and fishing rights actually predates
Winters. In United States v. Winans, 198 U.S. 371 (1905), the Supreme Court
ruled that the Yakima Treaty reserved to the tribe a perpetual servitude on lands
ceded to the federal government, in order to enable the Indians to exercise their
rights to fish at their usual and accustomed stations. This servitude was subsequently extended to lands not ceded by the tribe but nevertheless used in historic
hunting and fishing practices. Seufert Bros. Co. v. United States, 249 U.S. 194
(1919).
397. No. 3643 (E.D. Wash. July 23, 1979).
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Spokane Tribe asserted reserved rights in Chamokane Creek for
irrigation, fish protection, and recreational and esthetic purposes.
In addition to granting the tribe water for irrigation based on irrigable acreage as determined by present irrigation technology, 98
the court held that the tribe's reserved rights included sufficient
water to preserve its fishing rights, reasoning that maintenance of
Chamokane Creek for fishing was one of the purposes for creating
the Spokane Reservation.399 Perhaps the most innovative aspect
of the case concerned the measure of the reserved water right for
fish. The court first determined that native trout cannot survive
at temperatures above 680 F, and then ascertained that a
minimum flow of 20 cubic feet per second in the creek was necessary to maintain that temperature. 0 0 If such a habitat-oriented
approach to quantifying reserved rights fish flows were applied to
the main-stem Columbia and Snake Rivers, substantial changes
in FCRPS projects would be required.
In United States v. Adair,'40 1 decided two months after An-

derson, Judge Solomon held not only that one of the purposes of
the 1864 Klamath Reservation was the preservation of Indian
hunting and fishing rights,'40 but also that it was the tribe, not
the federal government, which reserved these rights. 408 Since the
treaty preserved "hunting and fishing rights which [the tribe] had
exercised for more than a thousand years," the court ruled that
398. Id. slip op. at 5-6. The court also ruled that a decision not to use this
water for irrigation but for esthetic and fishery purposes did not preclude the
tribe from later irrigating crops with it. Id. at 6. The court found the priority date
for lands continuously held to be the 1877 founding of the reservation but determined that irrigation rights for lands not held continuously by the Indians varied
depending on the date of reacquisition. Id. at 6-9.
399. Id. at 9-10.
400. Id. at 10. Because the court determined that these fish flows would "suffice to preserve the creek's esthetic and recreational qualities," it declined to rule
whether one of the purposes for the creation of the reservation was to preserve the
esthetic and recreational qualities of the creek. Id. at 11.
401. 478 F. Supp. 336 (D. Or. 1979).
402. The court concluded that the principal purpose of the treaty was to
make the Indians self-sufficient, and that it attempted to accomplish this in two
ways: by securing to them the right to pursue their traditional hunting and fishing
rights and by encouraging them to engage in agriculture. However, the court determined that the preservation of hunting and fishing rights was more important
to the tribe at the time the treaty was negotiated than were the incentives to
adopt an agricultural economy. Id. at 345.
403. Id.
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the priority date of the Indian water rights was not the date of
the reservation, but "time immemorial."40 4 Since the 1884 date of
the reservation certainly would have been sufficient to give the
tribe priority over other uses on the Williamson River,4 0 5 the sig-

nificance of this ruling concerns the scope of the right. Its measure is determined not by standards that account for present
technologies, such as the "practicably irrigable acreage" test,'0°
but by standards aimed at providing the tribes with water of sufficient quantity and quality to preserve historic cultural practices.
Thus, the court concluded that the Indians were entitled "to as
much water on the Reservation lands as they need to protect
their hunting and fishing rights," and that "[i]f the preservation
of these rights requires that the [Klamath] Marsh be maintained
as wetlands and that the [Winema National] Forest be maintained on a sustained-yield basis, then the Indians are entitled to
07
whatever water is necessary to achieve those results."'
By adopting an "aboriginal rights perspective,' ' 40 8 Adair
equips Indian tribes who hold treaty fishing rights with the means
to protect the habitat upon which the exercise of those rights depends. Thus, an extension of the Adair ruling to Columbia and
Snake flows would provide the kind of substantive environmental
protection for anadromous fish that currently does not exist.40
404. Id. at 350. Nevertheless, since the Tribe's irrigation and domestic water
rights were granted by the Treaty, the court held the priority date for these rights
was the date of the reservation. Id. at 345, 350.
405. For this reason the Anderson court felt it unnecessary to hold that the
Spokane Tribe's reserved fishing rights dated from time immemorial. United
States v. Anderson, slip op. at 10-11.
406. See note 389 and text accompanying note 398 supra.
407. United States v. Adair, 478 F. Supp. 336, 345-46 (D. Or. 1979). The court
determined that the tribe's reserved fishing rights survived the termination of its
reservation and the sale of its lands. Id. at 346. Thus, the scope of Indian reserved
water rights is not limited to reservation lands.
408. For a detailed analysis of the principles underlying such a perspective,
see J. Martin, Who Owns the Rain: An Analysis of Recent Western Indian Water
Rights Cases from an Aboriginal Rights Perspective (1980) (paper prepared for
the Columbia River Inter-Tribal Fish Commission). See also Veeder, Indian Prior
and Paramount Rights to the Use of Water, 16 RoCKY MTN. MIN. L. INST. 631
(1971).
409. [The reserved rights doctrine protects] not only the waters that traverse,
border upon or underlie federal and Indian reservations, but all of the assets and resources that are necessary to fulfill reservation purposes. It is, in
reality, a substantive National Environmental Policy Act that serves to pre-
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An analysis of the Supreme Court's most recent federal reserved rights case supports the Adair court's aboriginal rights
perspective. Although United States v. New Mexico involved the
quantity of water rights reserved by the creation of the Gila National Forest,'410 the Court's rationale has considerable relevance
for Indian reserved rights. In holding that the primary purposes
for reservations under the Organic Administration Act of 1897
were limited to maintaining favorable forest conditions, Justice
Rehnquist's opinion carefully scrutinized the legislative history of
the 1897 Act.411 A similarly close analysis of tribal expectations

and fishing conditions that existed at the time the Columbia Basin treaties were negotiated would result in a reserved rights allocation designed to preserve historic fishing practices, precisely the
rationale underlying both Anderson and Adair.41 2 Unless the Supreme Court decides to dramatically alter its method of ascertaining the primary purposes for the creation of federal reservations, 441

or narrowly restricts Indian reserved water rights to

reservation lands,'1 ' United States v. New Mexico can be emserve the reservations' environmental integrity. But it does more than simply preserve and protect. It effectuates, implements and enforces Indian
rights even to the extent of limiting non-Indians' uses of their lands. And
that is not all. Its impact is not limited to physical resources. It is one basis
for the Indians' immunity from many state and federal laws. Perhaps most
importantly, it stands as a symbol of, and a vehicle for fulfilling, our Nation's unbroken string of broken promises.
Pelcyger, supra note 393, at 19.
The United States Forest Service and the Nuclear Regulatory Commission's
Atomic Safety and Licensing Board recognize the substantive environmental protection inherent in treaty fishing rights. See J. Martin, supra note 408, at 26-27
(describing the Warren Landmark Management Plan decision and the Skagit Nuclear Power Plant decision).
410. See note 389 supra.
411. 438 U.S. at 705-15. For a divergent view of the legislative history, see
Fairfax & Tarlock, No Water for the Woods: A CriticalAnalysis of United States
v. New Mexico, 15 IDAHO L. REV. 509, 528 (1979).
412. Although Anderson declined to expressly adopt an aboriginal rights perspective, its remedy was nevertheless tailored to achieve habitat conditions suitable for survival of the fishery resource. See text accompanying note 400 supra.
However, a decision grounded on aboriginal rights would go further; its aim would
not merely be to ensure survival of the existing resource, but to approximate conditions under which the Indians exercised their historic fishing practices.
413. Le., by exacting scrutiny of expectations as of the time of a reservation's
creation.
414. Such an interpretation would seem to be inconsistent with the Court's
holdings in Winans and Seufert Brothers. See note 396 supra. If the tribes have
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ployed to assert expansive tribal reserved water rights claims in
the name of anadromous fish protection.
C.

The Washington Instream Resource Protection Program

On June 23, 1980, after nearly two years of study, the state of
Washington's Department of Ecology promulgated its Columbia
River Instream Resource Protection Program. 4" The essential elements of the program consist of establishing a series of minimum instantaneous flows and minimum average daily flows for
river segments below main-stem Columbia dams4'6 and imposing
conservation and efficiency requirements on future water diversions in the state. 17 Although its goals are laudable, substantial
obstacles stand in the way of successful implementation. First,
the program contains several administrative exceptions which
may undercut its efficacy."" Further, since the Columbia and its
an easement over off-reservation lands in order to continue their historic fishing
practices, certainly there should be enough water in the stream for them to carry
out the purpose of the easement. Cf. note 407 supra.
415. WASH; AD. CODE §§ 173-563-010 to -900 (1980), promulgated pursuant to
the state's Water Resources Act of 1971, WASH. REV. CODE ANN. §§ 90.54.010 to .910 (Supp. 1980). In 1978, the department adopted a water resources management program for the John Day/McNary reach of the Columbia, which reserved
1.36 million acre-feet of water annually for irrigation and 26,000 acre-feet for public water supply. WASH. AD. CODE §§ 173-531-040 to -050 (1978). The 1978 regulation also committed the department to "develop a program for ensuring the future
viability of instream resource values of the main stem of the Columbia River and
the main stem of the Snake River, including fish, wildlife, recreation, aesthetics,
navigation, and hydropower resource values." Id. § 173-531-060(1). The program
summarized in the text is limited to the main-stem Columbia-the department
promises to establish a similar program on the main-stem Snake in the future. See
INSTREAM RESOURCE PROTECTION PROGRAM, supra note 357, at 8.
416. WASH. AD: CODE § 173-563-040 (1980). Flows are specified below the following projects: The Dalles, John Day, McNary, and Priest Rapids.
417. Future water rights will be conditioned upon maintaining the specified
flow levels, and must use "up-to-date water conservation practices" and maintain
"efficient water delivery systems consistent with established regulation requirements and facilities capabilities." Id. § 173-563-100; see also id. § 173-563-060(3).
The program also seeks to impose a pro-rata sharing of the burden of water
shortages among all water users in low flow years. Id. §§ 173-563-060(2), (3). How
it will accomplish this, given the state's adherence to the appropriation water law
doctrine (which requires junior appropriators to shoulder completely the burdens
of shortages), remains unclear.
418. For example, the specified flows may be reduced up to 25% in low flow
years, so long as a minimum of 36,000 cubic feet per second of outflow from Priest
Rapids is maintained. Id. § 173-563-050. In addition, future domestic/municipal
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drainage encompass a number of other states, long-term maintenance of minimum flows necessitates a significant amount of interstate cooperation which a unilateral state program is incapable
of ensuring. ' But the most significant obstacle confronting the
program is its uncertain impact on the federal and federally-licensed dams that manipulate main-stem Columbia flows. However, a careful examination of the state's authority over the individual projects demonstrates that the state-established minimum
flows must be respected in the operation of the projects.
There are three types of projects that would be affected by
Washington's prescribed minimum flows and spills: the Water
and Power Resources Service's Grand Coulee Dam, the Corps'
Chief Joseph Dam, and five FERC-licensed dams (Wells, Rocky
Reach, Rock Island, Wanapum, and Priest Rapids) on the reach
of the Columbia above the confluence with the Snake; and three
additional Corps' dams (McNary, John Day, and The Dalles) below the confluence. The program's potential effect upon the operation of each type of project warrants separate consideration.
Maintenance of the program's minimum flows is largely dependent upon how much of an effect it will have over storage releases from the Grand Coulee project, since that dam is the spigot
controlling mid-Columbia flows.2 0 The Supreme Court clarified
the capability of states to influence the operation of federal reclamation projects in California v. United States.421 There the
Court interpreted section 8 of the 1902 Reclamation Act "22 to enwater rights are exempted from the program, as are all existing water rights. Id. §§
173-563-020(3), (4). Moreover, the Department of Ecology may authorize future
water rights that conflict with the program "[w]hen it is clear that overriding considerations of the public interest will be served." Id. § 173-563-080.
419. In particular, Washington's program will have no effect over Oregon diversions along the reach of the Columbia below the McNary Dam that it shares
with that state. Similarly, Snake River flows substantially affect the flows of the
lower Columbia, yet the program has no control over diversions in Oregon and
Idaho.
420. See text accompanying note 71 supra.
421. 438 U.S. 645 (1978).
422. 43 U.S.C. § 383 (1976) provides:
Nothing in this Act shall be construed as affecting or intended to affect or
to in any way interfere with the laws of any States or Territory relating to
the control, appropriation, use or distribution of water used in irrigation, or
any vested rights acquired thereunder, and the Secretary of the Interior, in
carrying out the provisions of this Act, shall proceed in conformity with
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able the state to impose conditions, including those requiring
storage releases to maintain water quality and fish and wildlife
habitat,42 that would affect the operation of the Water and
Power Resources Service's New Melones Dam on the Stanislaus
River. The Court ruled that federal reclamation projects must
comply with conditions imposed by state water laws relating to
the "control, appropriation, use or distribution of water," when
those conditions are not inconsistent with explicit congressional
directives authorizing the project in question." 4 Although the
Court did not indicate what might constitute such an inconsistency, the relatively broad and open-ended purposes for which
the Grand Coulee project was authorized 428 make it improbable
that the Washington instream protection program could frustrate
any of the project's express purposes. The principal limitation on
the program's ability to require the dam to provide the specified
flows is that it does not affect project water previously appropriated under state law. 4' 6 Nevertheless, under California v. United
States, unappropriated project water appears to be subject to the
47
program's flow requirements. 1
The program's ability to affect the five federally-licensed
projects on the mid-Columbia is a function of the extent to which
the Federal Power Act preempts state laws affecting project operations. As previously explained, two settlement agreements recently approved by the Federal Energy Regulatory Commission
require the mid-Columbia projects to provide flows and spills to
protect fish runs. 4 s The unanswered question is whether the federal licensees must also comply with the more comprehensive and
potentially more stringent flow and spill requirements established
such laws.
423. California v. United States, 438 U.S. 645, 675-76 (1978).
424. Id. at 674-75.
425. See text accompanying note 70 supra.
426. WASH. AD. CODE § 173-563-020(3) (1980). Section 8 of the Reclamation
Act also protects vested water rights. California v. United States, 438 U.S. at 675.
427. Appropriations of Grand Coulee project water are summarized in INSTREAM RESOURCE PROTECTION PROGRAM, supra note 357, at 112-13. Pending applications which have not been issued a water rights permit or certificate, however,
are subject to the program's flow requirements and permits and certificates should
be conditioned accordingly. Id. In addition, the state suggests it will attempt to
negotiate with the Water and Power Resources Service to amend its existing certificates to conform to the program. Id. at 112-14.
428. See note 357 supra.
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by the state's program.4" 9 Again, California v. United States may
provide the answer. Section 27 of the Federal Power Act contains
language remarkably similar to section 8 of the 1902 Reclamation
Act.480 Although a number of cases indicate that section 27 does
not equip states with the authority to veto federal licensing of a
project because it is inconsistent with state law,'3 1 these cases do
not directly speak to the ability of states to influence the operation of projects already licensed. Thus, the California rationale,
that state conditions can affect project operations so long as there
is no conflict with an express provision of the federal authorization, would seem to apply. In light of the fishery protection provisions in both the Federal Power Act and the individual project
licenses, it cannot reasonably be argued that such a conflict exists.
Therefore, should the state of Washington petition the Federal
Energy Regulatory Commission to compel the mid-Columbia
projects to adhere to the conditions contained in its instream program, the Commission should order the licensees to do so.
The four Corps dams present a different obstacle for the
state program; neither section 8 of the 1902 Reclamation Act nor
section 27 of the Federal Power Act is applicable to these
projects. However, authorization of all these projects was subject
to section 1 of the River and Harbor Act of 1945, which declares
429. For example, the "spring migration" FERC Settlement Agreement (see
note 357 supra) established minimum average daily flows only during the April
1-June 15 period; the state program sets such flows for the entire year. Further,
the FERC settlement sets minimum average daily flows for Priest Rapids from
April 1-25 at 60,000 cubic feet per second, while the state program requires 70,000.
Compare FERC Settlement Agreement, reprintedin INSTREAM RESOURCE PROTECTON PROGRAM, supra note 357, at K-2, with WASH. AD. CODE § 173-563-040(3)
(1980). It is possible, of course, that the Washington Department of Ecology,
through the exceptions written into the state program (see note 418 supra), could
require no greater spills and flows than specified in the FERC Settlement
Agreement.
430. Nothing [in the Federal Power Act] shall be construed as affecting or
intending to affect or in any way to interfere with the laws of the respective

states relating the control, appropriation, use, or distribution of water used
in irrigation, or for municipal or other uses, or any vested right acquired
therein.
16 U.S.C. § 821 (1976). See note 422 supra.
431. E.g., First Iowa Hydro-Electric Co-op v. Federal Power Comm'n, 328

U.S. 152 (1946); Washington Dep't of Game v. Federal Power Comm'n, 207 F.2d
391 (9th Cir. 1953), cert. denied, 347 U.S. 936 (1954); State v. Idaho Power Co.,

211 Or. 284, 312 P.2d 583 (1957).
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that "the policy of the Congress [is] to recognize the interests
[and] rights of the States in determining the development of watersheds within their borders and likewise their interests and
rights in water utilization and control.

to

the

uses. ..

fullest possible

extent

. .

to preserve and protect

established

and

potential

."182 In California, the Supreme Court construed identi-

cal language in the Flood Control Act of 1944 to mean that "the
Secretary should follow state law in all respects not directly inconsistent with [other federal statutes].

4' 3

3

Express project pur-

poses that the Washington program would frustrate are hard to
imagine, particularly in light of the McNary authorization's express provision regarding anadromous fish protection' 3 ' and legislative history accompanying all the other authorizations evincing
a strong concern for the continued vitality of the fisheries.4 5
Thus, the Washington instream program appears to have sufficient legal foundation to affect project operations on the mainstem Columbia.'46 While it is not certain that the spills and flows
432. Ch. 19, 59 Stat. 10 (1945); see note 106 supra. This Act authorized construction of the McNary Dam and four Corps dams on the Snake. See text accompanying notes 103-04 supra. The authorizing legislation for Chief Joseph (see note
109 supra) and John Day and The Dalles (see notes 115-16 supra) expressly subjects these projects to the provisions of § 1 of the 1945 Act. River and Harbor Act,
ch. 595, 60 Stat. 634 (1946); River and Harbor Act, ch. 188, 64 Stat. 163 (1950).
433. California v. United States, 438 U.S. at 678.
434. See text accompanying note 105 supra.
435. See notes 109, 115-16, and text accompanying notes 117-23 supra. Suggestions that the navigation servitude might insulate the Corps' projects from the
effects of the state's program (see Comments of the Bonneville Power Adminiatration, reprinted in COMMENTS AND RESPONSES, supra note 357, at 444) have a
hollow ring. First, the prescribed flows are more likely to aid navigation than hinder it, since they will tend to minimize river fluctuations caused by peak load
power generation. See INSTREAM RESOURCE PROTECTION PROGRAM, supra note 357,
at 33-34. Second, the Supreme Court's recent decision in Kaiser Aetna v. United
States, 100 S.Ct. 383 (1979), may signal that in the future courts will closely scrutinize federal actions asserted to fall within the penumbra of the doctrine, in order
to ensure they are indeed designed to promote navigation.
436. Essentially, a court should hold that compliance with the flows and spills
prescribed by the program is mandated "to the maximum extent practicable."
That is, federal and federally-licensed project operations must be consistent with
the program unless compliance is prohibited by other existing legal requirements
applicable to project operations. The burden should be placed upon the project
operator to clearly describe the statutory provisions or other legal authority that
limit its ability to comply fully with the state's program. This is basically what
would be required of federal project operators if the state were to incorporate flow
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specified in the program are sufficient to adequately protect the
resource, 4 7 future revisions are likely. 435 Along with the Federal

Power Act and Indian treaty rights, the state's program can be
viewed as a significant component in the struggle to ensure parity
of anadromous fish protection with other Columbia Basin project
43 9
purposes.
VIII.

CONCLUSION: COMPREHENSIVE PLANNING, FRICTION

MINIMIZATION, AND THE BURDEN OF UNCERTAINTY

This Article has documented the inherent conflicts between
employing Columbia Basin water projects primarily to maximize

power production and preserving the basin's depleted
anadromous fish runs." 0 It has also surveyed the legislative history of dam authorizations and uncovered no congressional intent
that hydropower should dominate project operations to the exclusion of the fisheries. On the contrary, there is strong evidence

that Congress intended that hydropower generation and fisheries
preservation coexist. 4 1 Yet the present decisionmaking structure
governing project operations, stemming from a series of contractual agreements, 44 has overlooked this congressional intent as

well as other congressional directives requiring both periodic and
systematic assessment of the effects of project operations on the

fisheries and equal consideration of fish and wildlife protection in
operational decisionmaking." 3
Therefore, it is not surprising that fisheries advocates, long

excluded from a meaningful role in the operation of Columbia Barequirements into its coastal zone management program. See, e.g., Blumm &
Nobel, The Promise of Federal Consistency Under Section 307 of the Coastal
Zone Management Act, [1976] 6 ENVT'L L. REP. (ELI) 50,047; 15 C.F.R. § 930.32
(1980).
437. See, e.g., Comments of the U.S. Dep't of the Interior, Fish and Wildlife

Service, reprinted in COMMENTS

AND RESPONSES,

supra note 357, at 273-321.

438. WASH. AD. CODE § 173-563-090 (1980), provides that the program will be
reviewed at least once every five years.
439. An additional mechanism capable of securing legal protection for flows
needed for fish migration is the Clean Water Act's § 404 permit program which
can require maintenance of minimum flows as a condition to permits for discharges of dredged or fill material. See Blumm, supra note 347, at 466-69.
440. See section II supra.
441. See section III supra.
442. See section IV supra.
443. See section VI supra.
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sin dams, are resorting to more drastic means of securing the
streamflows necessary to ensure continued vitality of this unique
natural resource. But securing fisheries protection through mechanisms that superimpose fisheries requirements on the existing
decisionmaking structure is not inevitable. A more permanent
and peaceful coexistence should begin with an overhaul of the
decisionmaking structure itself. A restructuring can be accomplished through compliance with the spirit and letter of the National Environmental Policy Act and the Fish and Wildlife Coordination Act.44 4 Fulfilling the congressional directives contained
in these statutes would help achieve the kind of comprehensive
multiple-use planning presently lacking in regional water project
operations. Comprehensive decisionmaking may also be required
by the pending Pacific Northwest Electric Power Planning and
Conservation Act, some versions of which would mandate that
fisheries protection be adopted as a fundamental purpose of the
operation of the basin's water projects and that "equitable treatment" be given fisheries protection by federal water managers in
5
carrying out a regional power planning and conservation plan."
While the fate of this legislation is now uncertain, it has the
potential to restructure old ways of doing business. However, the
bill is largely process-oriented; it does not purport to alter existing requirements like those imposed by federal statutes such as
NEPA, the Coordination Act, and the Federal Power Act; by
state initiatives such as the Washington Instream Resource Protection Program; or by applicable Indian treaties."6 Conse444. Id.
445. See S. 885, 96th Cong., 1st Seas. (1979) (which passed the Senate on
August 3, 1979, containing only hortatory language regarding fisheries protection);

H.R. 6677, 96th Cong. 2d Seas. (1980) (containing detailed procedures designed to
ensure considerations of fisheries protection in all significant project operational
decisions). Section 2 (6) of H.R. 8157 would establish the protection, mitigation

and enhancement of the fish and wildlife of the Columbia River and its tributaries
as one of the purposes of the legislation; § 4(h)(11)(A)(i) would require BPA and
other federal water managers to provide equitable treatment for fish and wildlife
with other purposes for which the FCRPS is operated.
The evolution of this bill is traced in Issues 1-10 of the ANADROMOUS FiSH
LAW Memo, a publication of the Natural Resources Law Institute. Copies are
available through ENVIRONMzNTAL LAW.
446. E.g.1 § 2 of H.R. 8157 would require that the purposes of the legislation
be construed consistent with other applicable environmental laws; § 8 (enumerating changes to existing laws) makes no mention of requirements imposed by existing federal or state environmental laws; § 10(e) explicitly disclaims any intent
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quently, if the proposed legislation is enacted, its implementation
must be grounded not only on a sensitivity to the historic and

continuing tensions between hydropower generation and fisheries
protection, but also on a clear understanding of the obligations
imposed by existing (however overlooked) laws. 41 In large measure this article is designed to provide such a framework.
Supplying sufficient streamflows to protect Columbia Basin
anadromous fish runs will necessitate changes in regional hydroelectric consumption. While this does not mean wasting hydroelectric potential, it does imply altering consumption patterns.4 4 8
Such changes are coming, irrespective of fisheries streamflow

needs; the basin's hydroelectric capability is no longer the driving
force behind continued regional growth." 9 The question is
whether these changes in electric consumption patterns will come
before or after the upper basin's anadromous fish runs are

extinguished.
From this perspective, the fundamental issue is the lack of
effective mechanisms designed to modify peak load demands
placed upon the hydropower resource. The General Accounting
Office recently criticized BPA for failing to implement conservation measures, such as variable cost pricing and load management, that would discourage electric use at times of high demand. 50 More constant regional electric loadings would reduce
to affect or modify Indian treaty rights.
[Editor's Note: On December 5, 1980, President Carter signed into law a version of the Pacific Northwest Electric Power Planning and Conservation Act that
is substantially the same as H.R. 8157 (Pus. L. No. 96-501))
447. The House Interior Committee's Report on the legislation underscores
the importance of a clear recognition of the obligations to protect fish and wildlife
imposed by other provisions of law.
Although this approach (creating a forum for resolving fish and wildlife
and power conflicts and also a means of funding fish and wildlife initiatives)
is not intended to create any new obligations with respect to fish and wildlife, it will provide a system for insuring that existing fish and wildlife obligations are fulfilled ....
This legislation does not itself authorize any appropriation of water for
fisheries purposes; all actions of other federal agencies, including actions to
assist fish migration, must be taken under other authorities.
H.R. REP. 96-976, Pt. I, 96th Cong., 2d Sess. 37-38 (1980).
448. See text accompanying notes 237-42 supra.
449. See 1978 GAO REPORT, supra note 6.

450. See 1980 GAO REPORT, supra note 214. On December 3, 1979, a variable
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streamflow fluctuations,"' which serve only one of the multiple
purposes of the basin's water projects. More attention must be
given to the capability of such nonstructural approaches to reduce
conflicts between hydropower loadings and fisheries preservation.
It is possible that the arguments made in this Article may
precipitate further interest in expanding the region's storage capacity."' But before new project construction is undertaken in
the name of fisheries protection, more systematic investigation of
alternative, less costly ways of simultaneously meeting hydroelectric energy demands and protecting fisheries must be examined.
The burden resulting from the lack of information can no longer
be placed on the fisheries resource. 58 Water project operators,
while spouting platitudes about the desirability of accommodating fisheries needs, have consistently managed to defer taking
meaningful actions by requiring "firm evidence," "more research
work," and "sound scientific foundation" before altering project
operations. 5 ' That they have been able to successfully assert such
claims, while ignoring numerous congressional commands, reflects
more upon the methods of fisheries advocates than upon the persuasiveness of the arguments of the project operators. There is no
legal justification for assigning fisheries interests the burden of
justifying with precision the benefits of every project modification, while systematically manipulating streamflows to maximize
hydropower on the basis of contractual agreements that overlook
5
federal laws.' 5
pricing schedule for BPA's wholesale nonfirm energy was approved by the Department of Energy. 44 Fed. Reg. 70,517 (1979).
451. The GAO also suggests that peak load pressure on the hydropower resource might also be lessened by the use of combustion turbines, cogeneration,
and power exchanges. 1980 GAO REPORT, supra note 214.
452. See E. CHANEY, supra note 4, at 22-23 (discussing the proposed Bumping
Lake Enlargement); BPA 1977 DRAPr ROLE EIS, supra note 62, app. A., at 11-12.
453. For an interesting perspective on the burden of uncertainty in environmental decisionmaking, see Rodgers, Benefits, Costs, and Risks: Oversight of
Health and Environmental Decisionmaking,4 HARV. ENVT'L L. REV. 191, 219-225
(1980).
454. See, e.g., Comments of the U.S. Army Corps of Engineers, and Comments of the Chelan County Public Utility District and the Douglas County Public Utility District on the Washington Instream Resource Protection Program,
reprinted in COMMENTS AND RESPONSES, supra note 357, at 367-73, 396-404, 27-33.
455. See, e.g., discussion of "justifiability" in the context of the Fish and
Wildlife Coordination Act in notes 318-25 supra and accompanying text.

Electronic copy available at: https://ssrn.com/abstract=2952075

HYDROPOWER v. SALMON

19811

The rules of the game need to be changed. First, federal
water managers should defer to the recommendations of fish and
wildlife agencies concerning measures necessary to give parity to
fisheries preservation and other project purposes. At a minimum,
project operators should adopt and effectuate the Corps' promulgated standard of giving "great weight" to such recommendations.45 6 Second, under time-honored principles of public nuisance
law, courts require those who unreasonably interfere with rights
held in common by the public to adopt "best available" operational or technological controls in order to minimize the injury
inflicted. 457 No less should be required of project operators. They
must shoulder the burden of implementing "state of the art" control technologies and operational practices, designed to minimize
negative effects upon the fisheries. Third, when making hydropower operational decisions that involve fisheries tradeoffs, project operators should be required to adopt Judge Belloni's standard and demonstrate that the alternative chosen is the least
burdensome on the fisheries resource. 55 They should do so by
making written findings that enable the public to insist upon a
5
vigorous application of environmental requirements.4
The economic value of Columbia River-produced salmon and
steelhead is estimated at $130 million annually. 6 0 The continued
viability of this resource is in serious jeopardy, largely due to the
manner in which Columbia Basin water projects have been and
continue to be operated. A decisionmaking structure must be devised that is comprehensive enough to encompass both hydropower generation and fisheries protection. To borrow from Roscoe
Pound's sociological jurisprudence, the conflicting interests must
be ordered in a way that creates the least friction or waste, with
the least sacrifice of the total scheme of interests as a whole. 4 1
456. See note
457. See, e.g.,
458. See note
quently applied in

317 supra.
W. RODGERS, supra note 274, at 102-07, 121-28.
365 supra. A "least restrictive alternative" approach is frea number of areas of constitutional adjudication. See L. TinE,
AMERICAN CONSTITUTIONAL LAW 1190 (1978).
459. Supplying written findings would prod administrators to articulate the

principles and standards governing the exercise of their discretion. This would
enable the courts to impose a badly needed check on arbitrary administrative actions, thereby protecting the public from uncontrollable discretionary power. See
1 K. DAVIS, ADMINISTRATIVE LAW TREATISE 204-16 (2d Ed. 1978).
460. INSTREAM RESOURCE PROTECTION PROGRAM, supra note 357, at 25.

461. 1 R.

POUND, JURISPRUDENCE

545 (1959); 3 id. at 330-31.
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Adherence to this paradigm will necessitate more than instituting
decisionmaking processes which provide disenfranchised fisheries
interests with a meaningful role in Columbia Basin project operations materially affecting the vitality of the fisheries resource; it
will also require widespread recognition that the burden of preserving and restoring the resource must be placed upon those who
have largely ignored their responsibilities for more than four
decades.
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